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The Lands Tribunal Rules 


THE Lands Tribunal (Amendment) Rules, 1955 (S.I. 1955 
No. 54), which came into operation on 17th January, provide 
for procedure on appeals to the tribunal under the Landlord 
and Tenant Act, 1954, and the Town and Country Planning 
Act, 1954. A form of notice of appeal is prescribed for use 
in appeals against determinations by the Minister of Housing 
and Local Government, the Central Land Board, an acquiring 
authority or a local planning authority, as the case may be, 
under s. 13, 27, 31, 39, 40, 45, 48 or 66 of the Town and 
Country Planning Act, 1954, and provision is made for persons 
who are not appellants or respondents to appear at the 
hearing of certain appeals and references under that Act. 
The rules also prescribe a form of notice of appeal for use on 
appeals (other than rating appeals) to which the court or 
authority from whose decision the appeal is brought is not 
a party—notably appeals from the decision of a valuation 
officer as to the rateable value of premises for the purpose 
of s. 37 of the Landlord and Tenant Act, 1954. 


Limited Companies in Court 


THE legal fiction that a limited company has a personality 
which is distinct from that of its members has implications 
which never fail to surprise laymen. A recent instance of this 
gecurred in a letter from a director of a private limited 
company in the Manchester Guardian of 1st January. He 
wrote that his company was being sued in the High Court 
and was compelled to go to the considerable expense of 
engaging solicitor and counsel to represent it because it was 
not allowed to appoint one of its directors to appear on its 
behalf. There was little chance of recovering the costs from 
the plaintiff, who was of small means, and doubtless would be 
appearing in person. He asked why his company should 
have to spend large sums on lawyers ‘‘ which it feels well able 
to do without.’’ ‘‘ After all,’’ he concluded, ‘‘ when one feels 
sick one is permitted to attempt to cure oneself and is not 
compelled to consult a specialist. At least not yet.’’ The 
analogy, if it proves anything, tends to show that it is in the 
client’s interests to be represented by skilled practitioners in 
the courts. However, the argument that the client, like the 
patient, should be left with his freedom to choose the 
alternative is sound. This is a freedom which is denied to 
companies although the word “ person’’ in the High Court 
Rules includes a body corporate or aggregate (Ord. 71, r. 1). 
The authorities imposing this “infirmity ’’ on companies 
g0 back to the Year Book 21 Edw. 4. In Scriven v. Jescott 
(Leeds), Ltd. (1908), 53 Sor. J. 101, the proposition was 
afirmed, and it has never been doubted, although a 
different rule prevails in county courts. 


De-requisitioning on Condition 
OpsERvATIONS by His Honour Judge Cuoruier, Q.C., 
at the Lambeth County Court on 10th January in the course 
of hearing applications by two tenants for extensions of 
orders for possession in twenty-eight days are of the first 
importance to owners whose dwelling-houses have been 
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requisitioned by local authorities. One of the tenants told 
the judge that her own house had been requisitioned by the 
council and that they had offered to return it to her on 
condition that she took the other applicant as a tenant, or 
else took a family of council tenants. She said that she did 
not want the council to organise her life for the rest of her 
days. The learned judge told her: ‘‘ You are perfectly 
entitled to insist that it is in the same unencumbered state 
when it is returned as when it was taken. I think that is 
still part of an Englishman’s right.”’ 


Appointment of Arbitrators under the Agricultural 
Holdings Act, 1948 

AN announcement by the Ministry of Agriculture and 
Fisheries states that an application for an appointment by 
the Minister of an arbitrator in a case under s. 8 of the Agricul- 
tural Holdings Act, 1948, should be made in ample time ; 
otherwise it may not be possible for the arbitrator to be 
appointed in time to make a valid award. The application 
should be made at least six weeks before the date from which 
any revision of rent is to take effect. The announcement 
recalls that, under s. 8 of the Agricultural Holdings Act, 
1948, the landlord or the tenant of an agricultural holding 
may require the question of what rent should be payable to 
be referred to arbitration. The date from which any revised 
rent awarded by the arbitrator takes effect is the next day 
on which the tenancy could have been determined by notice 
to quit given at the date of demanding the reference to 
arbitration. Asa result of the decision of the Court of Appeal 
in Sclater v. Horton [1954] 2 W.L.R. 566; 98 Sor. J. 213, 
it is clear, say the Ministry, that the reference to arbitration 
must precede the date from which the revised rent is to take 
effect, and that an arbitrator appointed after that date 
would have no jurisdiction to make an award. A landlord 
or tenant requiring arbitration on a question of rent, therefore, 
would presumably arrange for the arbitrator to be appointed 
before the date from which the revised rent is to take effect. 
Where the parties fail to agree on an arbitrator, application 
can be made to the Minister for him to make an appointment. 
The announcement explains that Sched. VI to the Act provides 
that the Minister must select the arbitrator from the panel 
constituted under the Act, and the first member of the panel 
invited by the Minister to act as arbitrator is not always 
able to take up the appointment. He may not be available, 
or he may feel unable to act because he is in some way 
connected with one of the parties. It has sometimes been 
necessary to approach as many as three members before a 
suitable appointment could be made. 


Price Lists and Black Lists 

A CASE of a kind which was familiar to advocates before 
the war, i.e., a charge against a trader before the committee 
of a trade association for selling goods below the prices listed 
by the association, attracted some attention last week. 
The procedure is to invite the offending trader, who may or 
may not be a member of the association, to defend his conduct 
before the committee, and, if he is found guilty, to choose 
between paying a fine and having his name “ black-listed ”’ 
in the association’s journal as a person whom manufacturers 
must not supply. The association is quite within its legal 
rights, as was decided in Palmolive Co. (of England) v. Freedman 
(1928) Ch. 264. During the years of restricted supply the 
procedure was in abeyance, but it is a sign of the times that 
it has now again been resorted to. One objection to it which 
has been put forward by a newspaper is that the “ trial’’ 
of the offender is not subject to the control of the courts, 
although no doubt fairly conducted in all but exceptional 
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cases. This is a real grievance and deserves investigation. 
A more fundamental question is whether price maintenance 
agreements are any longer consistent with the public interest. 
The creation of the Monopolies Commission by the Monopolies 
and Restrictive Practices (Inquiry and Control) Act, 1948, 
was the result of a public uneasiness about all restrictive 
practices in selling goods, and this may well be a question 
about which more will be heard in the future. 


[Claims against Hospitals 

THE Medical Press, a journal of the medical profession, 
in a recent issue, comments on the number of actions for 
negligence against hospitals which are settled out of court. 
It says that many of them are “ perilously like blackmail ” 
brought by “‘ men of straw ’”’ (by this term it means legally- 
aided persons who would not be able to satisfy an order for 
costs if one were made against them). The Medical Press 
says that the practice of those advising a hospital is to 
estimate first what would be the cost of a successful defence. 
Then an offer is made to settle out of court for half or three- 
quarters of such cost. If such offer is accepted it is clearly, 
says the periodical, good business to make it rather than 
fight, as the costs of even a successful defence cannot be 
recovered. It is stated that the obvious corrective is for 
the successful defendant to be entitled to his costs from the 
same source as the plaintiff. Alternatively, it is suggested 
that the legal aid committee itself should bear some 
responsibility for the costs of an unsuccessful plaintiff and 
be liable, as it were, to be “‘ surcharged ’’ with the costs in 
cases of gross frivolousness. 


Charges for Copying Letters 

THE propaganda of political parties has never been used as 
a subject of comment in THE SoLiciTors’ JOURNAL, but a 
letter from ‘Dark Grey Collar’ in the Daily Worker 
(London) of 3rd January cannot be ignored. While 
engaged, he wrote, for a short time last summer in a solicitor’s 
office he had to type out a bill of costs in which there were 
several items: ‘‘ Copying letter from ... 2s.’’ He worked 
out that his pay for copying a letter would have been 2d. 
and in fact the letters were copied by someone who was paid 
less than he was. Allowing for paper, wear and tear of 
typewriter, overheads, etc., a copy was produced, he wrote, 
at a cost of not more than 3d. Therefore the employer made 
a profit of at least 1s. 9d. on each letter. This was “a clear 
enough case of exploitation’’ for him to be sure that his 
interests lay only with the Communist party, ‘‘ which fights 
for all workers by hand, brain or touch typing.’’ We are 
not concerned with what any political party fights for but 
only with the interests of solicitors and their employces. 
Any attempt to produce discontent among the latter is an 
attack on the profession. It would be difficult to find a 
happier or more loyal band of workers than the clerks who 
work in solicitors’ offices, and the suggestion that they are 
exploited is one which they would be the first to repudiate. 
Perhaps if the anonymous writer gets an opportunity to 
work for a longer period in a solicitor’s office he will find this 
out for himself. 


The Solicitors’ Journal: Binding of Volume 98 

ORDERS can now be accepted for the binding of the issues 
comprising volume 98 of THE SoLiciTors’ JOURNAL. The 
parts should be forwarded, together with the Annual Index 
included as a Supplement to last week’s issue, to the Binding 
Department, 102-3 Fetter Lane, London, E.C.4. Instructions 
and remittances should be sent separately. The binding of 
earlier volumes can also be undertaken. 
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LIABILITY OF AN INNKEEPER FOR THE 
LOSS OF HIS GUEST’S GOODS 


THE law relating to the liability of innkeepers has its roots 
in a condition of society very different from that of to-day. 
When railways and other rapid methods of transport from 
place to place were unknown, travelling was not only difficult 
but was often accompanied by an element of danger. 


There is little doubt that the absolute liability of an 
innkeeper for the loss of his guest’s goods had its origin in the 
fact that it was not uncommon for innkeepers to be in league 
with highwaymen. This is evidenced by the fact that this 
liability only extended to the loss of the goods. The liability 
of an innkeeper for damage caused to his guest's goods is no 
more than that of a bailee, and for the safety of the person 
of his guest his liability is no more than that owed by any 
other occupier of premises to other persons who are upon the 
premises on lawful business. 


These duties and liabilities of innkeepers with respect to 


goods brought to the inn by guests are, to quote Esher, M.R, 


in Robins & Co. v. Gray [1895] 2 Q.B. 501, founded not upon 
bailment or pledge or contract but on the custom of the realm 
with regard to innkeepers. Their rights and liabilities are 
dependent upon that, and that alone; they do not come under 
any other head of law. 


It therefore follows that an innkeeper is not allowed to 
contract out of this liability which is imposed upon him by the 
custom of the realm, and the passing of the Innkeepers’ 
Liability Act, 1863, implicitly affirms this rule of common law. 
This is stated very clearly by Denning, L.J., in his judgment in 
Williams v. Linnitt [1951] 1 K.B. 565, in which he says ‘‘ So 
the law still is that, in respect of goods brought within the 
precincts of the inn, the innkeeper cannot contract out of the 
liability which the common law imposes on him. No one 
disputed this before us, but the matter is of such importance 
that I think that we should declare it specifically.”’ 


The common practice of hotel proprietors in exhibiting 
notices disclaiming any responsibility for the loss of their 
guest’s goods will have no legal effect so far as such goods 
are within the precincts of the inn, or ‘“‘ within the hospitium.”’ 
The meaning of this term will be considered later. 


This absolute liability of an innkeeper for the loss of his 
guest’s goods at common law was qualified in three important 
respects: (1) it only extended to a person who was “a 
traveller ’’ ; (2) it only extended to goods which were within 
the inn or its precincts, or, in the words used in the early cases, 
“within the hospitium’’; (3) the innkeeper was not held 
responsible for loss arising by the Act of God or the King’s 
enemies, nor if the goods were lost through the carelessness of 
the guest himself. This latter qualification was stated by 
Erle, J., in Cashill v. Wright (1856), 6 E. & B. 891, as being 
where “ the negligence of the guest occasions the loss in such 
a way as that the loss would not have happened if the guest 
had used the ordinary care that a prudent man may be reason- 
ably expected to have taken under the circumstances.’’ 


The word “ negligence,’’ in modern usage, implies a breach 
of duty, but it is not in this sense that the word is used, because 
there is no duty owed by the guest to anyone so far as his 
goods are concerned. The word is used as meaning 
carelessness. 

The first requirement that the guest should be a traveller 
was construed strictly in the earlier cases, where it was held 
that to be a traveller a man must stay at the inn for at least 
a night, but this requirement ceased to be necessary as long 


ago as 1793 with the early decision of Bennett v. Mellor (1793), 
5 Term Rep. 273, where a man on his way home from market 
who entered an inn merely to have a drink, and whilst having 
his drink had his goods stolen, was held to be entitled to the 
special remedies against an innkeeper. This decision was 
followed in Orchard v. Bush |1898) 2 Q.B. 289, where the 
successful plaintiff visited an hotel for the purpose of dining 
there on his way home; and in Williams v. Linnitt, supra, 
where the Court of Appeal reviewed all the earlier cases, it 
was held that a person residing in the immediate neighbourhood 
of an inn who visits it merely to have a drink is a “ traveller ”’ 
for the purpose of establishing the innkeeper’s common-law 
liability. The case of R. v. Rymer (1877), 2 Q.B.D. 136, so far 
as that case concerns the definition of a traveller, was 
overruled. 

The second requirement, that to impose liability upon an 
innkeeper for the loss of his guest’s goods those goods must be 
received within the hospitium of the inn, has been considered 
within the last three years in three cases, namely Williams v. 
Linnitt, supra, Watson v. People’s Refreshment House 
Association, Ltd. {1952} 1 K.B. 318, and the recent case of 
Gresham v. Lyon (1954) 1 W.L.R. 1100 ; 98 Sor. J. 558. 

There is no doubt, as was pointed out by Tucker, L.J., in 
Williams v. Linnitt, that in former times the term 
‘“hospitium ’’ was limited to the inn and the stables, and 
that the innkeeper was not liable for his guest’s horse which 
was put to pasture by the guest in a field adjoining the inn: 
Harland’s Case (1641), Clay. 97. On the other hand the inn- 
keeper may extend the area of the hospitium to an outlying 
area, as for example in Jones v. Tyler (1834), 3 L.J.K.B. 166, 
where the innkeeper himself left the guest’s gig in a public 
street outside the inn. 

In Williams v. Linnitt the plaintiff left his motor car in a 
car park outside the defendant's inn whilst he had some drinks 
inside. During his absence the motor car was stolen and he 
brought an action for damages for its loss. The car park 
consisted of an area in front of and contiguous to the inn, 
with a sign bearing the name of the hotel and a notice intimating 
that vehicles were only admitted on condition that the 
proprietor should not be liable for their loss. The Court of 
Appeal held (i) that the plaintiff must prove that he was a 
traveller ; (ii) that although the plaintiff was residing in the 
immediate neighbourhood of the inn and visited it merely to 
take a drink, he was none the less ‘a traveller” for the 
purpose of establishing the defendant’s liability as an innkeeper 
at common law ; (iii) the car park was within the hospitium of 
the inn. 

The members of the court differed as to the legal effect of 
the notice exhibited in the car park, but the majority of the 
court held that it did not relieve the defendant of liability. 

The defendant did not rely on the notice as contractually 
relieving him from liability, but he contended that the 
hospitium of the inn was limited to the inn itself and its 
garage, and, whilst he conceded that the hospitium could be 
extended to the car park by an unqualified invitation to use 
it, the extension was entirely within his control and he was 
entitled by the terms of his notice to exclude the extension 
which might otherwise have been inferred from the 
circumstances. 

There are various passages in the judgments of Tucker, L.J., 
and Asquith, L.J., on the question as to whether the car park 
was within the hospitium which might be quoted at length, 
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but the reasons for their decision that such was the case may 
be summarised as follows :— 
(1) the car park was “‘ contiguous ’’ to the inn ; 
(2) guests were customarily invited to leave cars there ; 
(3) there was no evidence that any other accommodation 
was provided at the inn ; 
(4) it was part of the defendant’s normal business to 
provide accommodation for the cars of guests. 


Whether the absence of one or more of these circumstances 
would have affected the legal position is doubtful. 


Tucker, L.J., suggested a further reason for his decision, 
namely that the place designated by the defendant was 
suitable for the purpose. 

Denning, L.J. (dissenting from the other judgments), 
referred to a number of old cases where the innkeeper had been 
relieved of liability where goods of a traveller had been left 
in an outer yard and suggested that such cases could best be 
explained on the ground that, when the goods were deposited 
in a place less safe than the precincts of the inn, the innkeeper 
was entitled to give notice that he would not be responsible 
for their safety. The car park was not, in his opinion, a safe 
place to leave a car and because of this he thought that the 
defendant was entitled to protect himself from strict liability 
by the notice that he had put up. 


The law was further considered in the following year by 
Devlin, J., in Watson v. People’s Refreshment House 
Association, Ltd., supra. In this case a hotel comprised within 
its curtilage several lock-up garages for the use of guests, and 
a car park open on one side to a public road. Across the road 
was a petrol station in the same ownership. The driver of an 
empty motor coach belonging to the plaintiffs who had 
engaged a room at the hotel for the night was unable to put 
the coach in the car park because 1t was full of cars belonging 
to the hotel’s customers. The hotel manager suggested he 
should leave the coach on the runway of the petrol station and 
bring it to the car park when the customers’ cars were gone. 
The driver left the coach on the runway and during the night 
it was removed and damaged by some unauthorised person. 


The plaintiffs contended that, by virtue of the absolute 
liability of the defendants as innkeepers at common law for 
the custody and protection of the coach whilst it was placed 
at the petrol station, the defendants were liable for damages 
in respect of the loss which the plaintiffs had sustained. It 
would appear from the report of this case that the motor 
coach was eventually recovered and that the plaintiffs’ 
claim was not for the loss of the coach but for the damage 
caused to it by the person who took it away. 


As mentioned before, an innkeeper is only an insurer of his 
guest’s goods so far as their loss is concerned, and if the motor 
coach had been damaged by someone during the time it was 
on the runway of the petrol station there could have been no 
question of the defendants being responsible for such damage 
unless the plaintiffs could prove that there had been a bailment 
of the motor coach to the defendants, and that the latter had 
been negligent as bailees. It does not appear from the report 
that any such allegation formed any part of the plaintiffs’ 
statement of claim and the case was treated solely as a 
question concerning the principle of the common-law liability 
of the defendants as common innkeepers. 


The defendants denied that the petrol station was part of 
the hospitium of the hotel to which that principle applied. 
They also alleged that the plaintiffs’ driver had been negligent 
in not properly immobilising the coach. Devlin, J., upheld the 
defendants’ first contention. 
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Dealing with the question as to whether the petrol station 
was within the hospitium of the inn in the sense that it was 
actually or construetively a part of the inn, he said that the 
fact that the petrol station and the inn were separated by a 
public road, whilst it might suggest that the petrol station was 
not a part of the inn, was not conclusive, as in certain circum- 
stances a car park might well belong to an inn and be part of 
the hospitium of the inn although separated from it by a 
public road, but other considerations to be taken into account 
were whether such a part was the only accommodation 
provided for cars and vehicles and whether the place was 
suitable for use as a car park. He held that as there was 
accommodation for vehicles in the garages and car park of 
the hotel, and as the runway was not designed as a car park 
and could not be used whilst the petrol station was open, 
the latter was not actually or constructively a part of the 
hotel or within its hospitium. 


Dealing with the question as to when the hospitium can be 
extended by the invitation of the innkeeper, he held that the 
manager’s permission to the coach driver could not be 

econstrued as an invitation, and said: ‘‘ The essence of 

permission is that you are allowing something to happen 
but not inviting it. I am disposed to think that, when it 
comes to ascertaining whether the innkeeper has taken on 
himself the very heavy liability which the custom of the 
realm imposes on him in respect of the additional area, one 
ought not in the ordinary way to infer that he has done so 
merely on the passive act of giving permission. In the case of 
an invitation, however, the matter is a little different. One 
gives an invitation . . . because one wants it accepted. If it 
was a commercial invitation, as it would be in this case, it is 
because there is a commercial reason for it and the innkeeper 
hopes to get something out of it.’’ On the facts before him 
the defendants had no particular interest in putting up one 
person for the night in a room and going out of their way 
to accommodate a large motor coach, which was not always 
a very welcome visitor at roadside inns. 


It is debatable how far the decision of Devlin, J., in 
Watson v. People’s Refreshment House Association, Ltd., will 
relieve the innkeeper in the ordinary type of case because 
(as was pointed out by Devlin, J.), even where language is, 
on the face of it, no more than permissive, something in the 
nature of an invitation may be intended because there is 
obviously a motive for an innkeeper to extend an invitation 
to the ordinary motorist to use another part of the premises 
when the ordinary accommodation is full, rather than allow 
him to go away and take his custom elsewhere. 


The judge rejected the defendants’ second contention, and 
held on the evidence that the driver had not been negligent in 
failing to immobilise the coach. 


The question has recently been considered by McNair, J., 
in Gresham v. Lyon, supra, with regard to a traveller's luggage. 
In this case the plaintiffs, who were husband and wife, reserved 
accommodation at the defendant’s hotel and on their arrival 
in their motor car the male plaintiff was directed by the porter 
to a yard about 300 yards from the hotel which was used as 
a garage for the accommodation of cars brought by guests to 
the hotel. The male plaintiff drove to the garage, where he 
was met by an attendant and shown where to park his car. 
On the instructions of the attendant he locked all the doors 
of his car and the boot which contained the bulk of the 
plaintiffs’ luggage. The yard where the car was left was 
surrounded by brick walls ten to twelve feet high and was 
open to the sky. The entrance to the yard was by two large 
sliding doors which at night were secured by padlocks, and 
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there was also a small side door which was bolted on the 
inside. In the morning it was discovered that two suitcases 
from the plaintiffs’ car had disappeared. The padlock on the 
sliding door was intact and the bolt on the side door had been 
drawn from the inside. 


McNair, J., held that, while the garage formed part of the 
hospitium of the inn as far as the motor car was concerned, it 
was not within the hospitium of the inn in relation to the 
plaintiffs’ luggage. He stated that the distinction between 
a guest’s car and luggage left in the car had not been effectively 
drawn in any of the decided cases, but he based his conclusion 
on certain observations of Tucker, L.J., in Williams v. Linnitt 
and of Devlin, J., in Watson v. People’s Refreshment House 
Association, Ltd., to the effect that the place which establishes 
liability upon an innkeeper for the loss of his guest’s goods is 
the part of the premises in which such goods are usually 
taken in the inn. 


The observation of Devlin, J., was as follows: “ An 
innkeeper, as I have said, is absolutely liable in respect of 
goods, whether they be baggage or a conveyance, which he 
receives within the inn. In the case of baggage there is very 
little difficulty about determining what receiving it within 
the inn means. It means, of course, within the inn buildings.”’ 


It was the last sentence to which McNair, J., attached 
importance, although, as he pointed out, this expression of 
opinion was not strictly necessary for the decision in Watson v. 
People’s Refreshment House Association, Ltd. McNair, J., 
held that there was no evidence that the plaintiff was invited 
(as distinct from being permitted) to leave the luggage in the 
car when using the garage space, or that luggage was usually 
so left, and that the garage space which was open to the sky 
and protected by walls which were readily scalable was a less 
convenient place for passengers’ luggage than an alternative 
place provided in the hotel itself, 


He further held, on the authority of Shacklock v. Ethorpe, 
Ltd. (1939), 55 T.L.R. 895, and the old case of Cashill v. 
Wright (1856), 6 E. & B. 891, that the defendant was not 
liable because the plaintiffs’ loss of their luggage was due to 
their own failure to take reasonable care. He said: ‘‘ The 
plaintiffs took the chance of leaving the luggage in the boot 
of the car in a garage space which was open to the sky and 
completely unprotected against evilly disposed persons who 
might be minded to climb over the wall for the purpose of 
theft . . . they apparently relied on the security of the lock 
on the boot of the car, which common experience demonstrates 
to be no security at all against a determined thief.”’ 


No doubt there was some evidence upon which the learned 
judge could make this finding, but a consideration of the various 
cases concerning the question as to what conduct on the part 
of the guest will relieve the innkeeper from liability does 
not suggest that the conduct of the male plaintiff in this case 
was altogether unreasonable. In Oppenheim v. White Lion 
Hotel Co, (1871), L.R. 6. C.P. 515, it was held that the omission 
of a guest to lock his bedroom door would not alone relieve 
the innkeeper from his ordinary responsibility but was a 
fact which should be left to the jury, and that the weight of 
it would depend upon the state of society at the time and 
place. To quote Montague Smith, J., in that case, “‘ What 
would be prudent in a small hotel in a small town might be 
the extreme of imprudence at a large hotel in a city like 
Bristol, where probably 300 bedrooms were occupied by 
people of all sorts.”’ 


In similar circumstances in Carpenter v. Haymarket Hotels 
(1931} 1 K.B. 364 the plaintiff was held to be entitled to 
recover {30 (the maximum amount to which the defendant 
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was limited by the Innkeepers’ Liability Act, 1863) for the 
loss of a valuable ring. In Shacklock v. Ethorpe, Ltd., supra, 
the plaintiff, who was staying at a hotel of some twenty 
bedrooms, left a locked jewel case in a locked suitcase in her 
bedroom while she was away, not locking her bedroom door. 
The House of Lords held there was no evidence of a failure 
to take ordinary care of the jewels. In the report of Williams 
v. Linnitt it is not stated whether the plaintiff locked his 
motor car, which he left on an open car park near to a public 
road, but he was held entitled to recover, and in Watson v. 
People's Refreshment House Association, Ltd., the court 
expressly held that the coach driver had not been guilty of 
lack of care in failing to immobilise the coach. 

It would not appear that the lock on the luggage boot of a 
car is any less security against a thief than the lock of a car 
door, and whilst the opportunity for larceny of motor cars left 
in such circumstances is limited to those who have the ability 
to drive them away, the distinction between the car and the 
contents of the car appears to be a somewhat artificial one, 
assuming that both the car and the contents are within the 
hospitium of the inn. 

The only statutory relief that has been afforded to the 
innkeeper is the Innkeepers’ Liability Act, 1863, whereby the 
innkeeper’s liability for the loss of his guest's goods is limited 
to £30, except in the following cases :- 

(i) Where the article which has been lost or injured is a 
horse or other live animal, or any gear appertaining thereto, 
or any carriage ; and by the decision in Winkworth v. Raven 

1931] 1 K.B. 652 this includes the guest's motor car. 

(ii) Where the property has been stolen, lost or injured 
through the wilful act, default or neglect of the innkeeper 
or one of his servants. 

(iii) Where the property has been expressly deposited 
with the innkeeper for safe custody ; but if there is such a 
deposit the innkeeper may require, as a condition of his 
liability, that the guest shall fasten and seal up his property 
in a box or other receptacle, and it was held in the Irish 
case of O'Connor v. Grand International Hotel Co. {1898} 
2 Ir. R. 92 that the guest, when making the deposit, must 
inform the innkeeper in a reasonable and intelligible manner 
that the deposit is for the safe custody of the article. 

The law relating to the liability of innkeepers has been 
considered by the Law Reform Committee under the 
chairmanship of Lord Justice Jenkins, and the Committee 
has published certain recommendations. 


The Committee recommends that, the principle of strict 
liability of innkeepers should be retained. It considers that 
an attempt should be made to define an inn more satisfactorily, 
but that the law should return to its old conception of a 
traveller as one who stays the night at an inn, modifying it 
only so as to include any person by or for whom a bedroom is 
engaged. Apart from the case of motor vehicles, the com- 
mittee approves the principles on which the Innkeepers’ 
Liability Act, 1863, was based, but recommends that the 
limit of value above which an innkeeper is liable only if the 
goods have been expressly deposited for safe custody, or if 
they have been lost through his own act or default, should be 
increased from {£30 to £100. An innkeeper should not, 
however, be liable for more than {50 in respect of any one 
article. The committee does not consider that any logical 
distinction can be drawn between the loss of goods and 
damage to them. _¢ 

Mr. R. E. Warburton, solicitor, of Liverpool, left £40,465 


Mr. R. W. Stokoe, solicitor, of Gateshead, left £16,440 
3 
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THE ROAD TRAFFIC BILL 


Tuts Bill is now before Parliament and will no doubt be 
passed by the summer. No date for its coming into operation 
is contained in it, but some of its provisions, e.g., those 
relating to testing vehicles and parking places, cannot be 
brought into operation yet. Presumably most of the pro- 
visions which require no further action to implement, 
e.g., increased penalties, will come into force very soon after 
the Bill is passed. 

The Bill contains twenty-five clauses and four Schedules. 
No doubt it will fail to satisfy everybody, and its provisions 
will have been amended and strengthened when it is finally 
presented for the Royal Assent. Its main proposals are 
summarised below. 

Pedestrians. The Bill does not create any new offences 
of “ reckless or careless pedestrianism ” nor of crossing busy 
roads elsewhere than at proper crossing-places nor of 
disobedience by pedestrians to traffic signals. Presumably 
the sanctions of the likelihood of personal injury to a 
pedestrian and of civil claims against him if he causes a 
vehicle or its occupants to suffer injury are considered 
sufficient. Clause 4 of the Bill does, however, create a new 
offence in that a pedestrian who disobeys a stop-signal given 
by a policeman engaged in regulating traffic shall be liable 
to a fine of {20 or, on second or subsequent conviction, £50. 
Power is also given to the Minister of Transport by cl. 5 to 
make regulations applying to a particular pedestrian-crossing 
or crossings ; this power will enable experiments to be made 
in respect of one or more types of crossing. 

Cyclists. By cl. 3 of the Bill, ss. 11 and 12 of the Road 
Traffic Act, 1930, are to be applied to riders of cycles and 
tricycles. Those sections relate respectively to driving 
recklessly or in a dangerous manner or at a dangerous speed 
and to driving without due care and attention or without 
reasonable consideration for other road users. Incidental 
provisions of the Road Traffic Acts, 1930 and 1934, will also 
be applied to such offences by cyclists and _tricyclists, 
i.e., warning of intended prosecution must be given under 
s. 21 of the 1930 Act, the police powers of arrest and of 
obtaining names and addresses under s. 20 of the same Act 
are conferred and a charge of manslaughter by a cyclist 
or tricyclist may be reduced to one under s. 11, while one 
under s. 11 before a magistrates’ court may be reduced to 
one under s. 12, as respectively provided by the Road Traffic 
Act, 1934, ss. 34 and 35. The penalties before a magistrates’ 
court for an offence by a cyclist or tricyclist under s. 11 will 
be a fine of £30 on first conviction, though imprisonment 
may be inflicted on conviction on indictment or on a second 
summary conviction. A defendant will thus not be able to 
insist, as a motorist or motor-cyclist may, on having a charge 
under s. 11 tried by a jury, though such cases could be sent 
for trial pursuant to the Magistrates’ Courts Act, 1952, s. 8. 
For careless riding the penalties proposed are {£10 on first 
conviction and £20 on second conviction. 

Many motorists will feel that a case undoubtedly exists 
for making it an offence for a cyclist to ride without reasonable 
consideration for other road-users. Offences of furious riding 
by cyclists may now be prosecuted under the Highway Act, 
1835, s. 78, the Metropolitan Police Act, 1839, s. 54, and the 
Town Police Clauses Act, 1847, s. 28, while the Public Health 
Act, 1925, s. 74, created the offence of riding to the common 
danger or so as to imperil life or limb. Difficulties can arise, 
however, as to who may prosecute under the Acts of 1847 
and 1925 and the proposals of the Bill will be welcomed for 
the wider net that they cast. A glance at the comic papers 


of fifty years ago will show that “scorching” by cyclists 
was a problem for the police even then, but the penalties have 
never been increased above the fine of £5 (under the 1925 Act) 
or 40s. (under the other three Acts). 

Speed limits. The limit of 30 m.p.h. in built-up areas, which 
has to be renewed annually by the Expiring Laws Continuance 
Act, is to be made permanent. The Bill, in cl. 6, will also 
alter the law in relation to the speed limit to be observed 
outside built-up areas by goods vehicles not exceeding three 
tons in unladen weight and fitted with pneumatic tyres. At 
present, such vehicles, if authorised to be used under an 
A, B or C licence or exempt by statute from such licences, 
must conform to the limit of 30 m.p.h. outside a built-up 
area so long as they are carrying goods (Road Traffic Act, 1930, 
Sched. I, para. 2 (1) (a), as substituted by the Motor Vehicles 
(Variation of Speed Limit) Regulations, 1950). If such a 
vehicle is not carrying goods, it is not then subject to the 
conditions of its A, B or C licence because the Road and 
Rail Traffic Act, 1933, s. 9 (2), so provides, and it was held 
in Blenkin v. Bell [1952] 2 Q.B. 620 (followed in Woolley 
v. Moore [1952] 2 All E.R. 797) that the effect of s. 9 (2) 
was to exempt such vehicles, when not carrying goods, from 
observing the speed limit outside built-up areas. Clause 6 
will provide that all licensed goods vehicles, whether carrying 
goods or not and of whatever weight, are at all times subject 
to statutory speed limits and to other statutory requirements 
as to maintenance, laden weight, drivers’ hours and records, 
so that the two cases cited are, in effect, overruled. The 
clause also provides that the licence may be revoked or 
suspended if the holder has been convicted of failing to comply 
with any of the cited requirements ; revocation of his carrier's 
licence is a sanction that the holder will no doubt fear far more 
than a fine, but this power lies in the hands of the Traffic 
Commissioners, not the magistrates. 

Driving licences and disqualifications. The price of a 
provisional driving licence is increased from 5s. to a sum 
to be prescribed but not exceeding 10s. and its validity from 
three to six months. The licensing authority, who must at 
present issue a provisional licence on application, will also 
be empowered to refuse it to anyone who had had one within 
the preceding twelve months and who appears not to intend 
to submit himself to a driving test within a reasonable time. 
Another clause gives additional powers as to the seizure and 
production of driving licences. 

It was held in Hopper v. Stansfield (1950), 48 L.G.R. 641, 
that a disqualification from driving runs from the date of the 
conviction, whether or not it is imposed then ; consequently, 
if a magistrates’ court convicts of an offence in January and 
wrongfully fails to impose disqualification then, a direction, 
on appeal by the prosecution, by the High Court in July 
that the disqualification be imposed for one year will result 
in the disqualification being effective only until the ensuing 
January and not until the ensuing July. By cl. 16, however, 
any time after the conviction during which the defendant 
was not disqualified shall be disregarded; this means, in 
effect, that in the case cited the disqualification will run 
for a year from July. 

On a second or subsequent conviction for driving a motor 
vehicle dangerously or recklessly under the Road Traffic 
Act, 1930, s. 11, the court must (in the absence of certain 
special reasons) disqualify the offender from driving, but there 
is no minimum period of disqualification, so that a court 
could quite properly impose it for one month only. 
Clause 15 (1) (c) of the Bill provides that the disqualification 
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shall be for not less than nine months unless more than three 
years have elapsed since the previous conviction. 

The limitation of three months as the maximum period of 
disqualification on a second conviction under the Road 
Traffic Act, 1930, s. 12 (careless driving) is to be abolished, 
so that a second conviction may result in a very long period 
of disqualification. Also to be abolished is the restriction 
on disqualifying on a second conviction for exceeding the 
speed limit under any enactment. If the Bill’s proposals 
are made law, the only restriction on disqualifying, where the 
power exists, will be (a) on a first conviction for exceeding 
the speed limit, and (4) on a first conviction under s. 12 
(careless driving) for more than one month. 

The power to order a defendant convicted of dangerous 
or careless driving to undergo a driving test, pursuant to the 
Road Traffic Act, 1934, s. 6, is to be extended to those 
convicted of driving or being in charge of a motor vehicle 
under the influence of drink or drug. Further, it is proposed 
that, where a disqualification is imposed for ‘‘ any such offence 
as aforesaid’’ (semble, dangerous and careless driving as 
well as driving under the influence of drink or drug), the 
offender must be ordered to undergo a driving test. This will 
mean, presumably, that an offender disqualified for a year 
on Ist August, 1955, will be forbidden to drive at all until 
Ist August, 1956, and then must display “‘ L’’ plates and be 
accompanied by a competent driver till he passes the test. 
The disqualification until the test is passed may be limited 
to a vehicle of the same class or description as the vehicle in 
relation to which the offence was committed. 

Parking places. Clauses 10 to 14 of the Bill relate to the 
designation of parking places on the highway in the Metro- 
politan Police District. At present, a highway authority 
cannot usually charge for parking on the highway but it is 
proposed to give the right to charge, the money so obtained 
to be applied in providing parking accommodation off the 
highway. Excess charges will be payable for leaving the 
vehicle after the period for which the initial charge has been 
made has expired and it will be an offence to fail to pay the 
charges or to leave the vehicle for a longer time than allowed. 
So much will depend on the order and regulations to be made 
under these clauses that little more can be said of them at 
this stage, beyond observing that they can be extended to 
other parts of Great Britain and that parking-meters will be 
used to collect the charges. 

Public service vehicles. The Bill proposes to clarify the 
law as to the use of motor vehicles to carry passengers at 
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separate fares. At present a road service licence from the 
Traffic Commissioners is required unless (1) the trip is on the 
occasion of a race meeting, public gathering or other like 
special occasion and the vehicle is adapted to carry less than 
eight passengers, or (2) less than four passengers are carried 
and the other conditions specified in the Road Traffic Act, 
1937, s. 1, are observed, or (3) it is a private party on a special 
occasion and the conditions specified in the Road Trattic 
Act, 1934, s. 25, are observed. The Bill proposes to retain 
exceptions (1) and (2) and to allow other journeys, so long as 
they are not advertised to the public, subject to the conditions 
given in s. 25 of the 1934 Act. The term “ private party ”’ 
has gone altogether and “ special occasion’ survives only 
in exception (1). Limited public advertisement will be 
allowed of coach and taxi trips at places of worship and in 
magazines connected with such places. It is safe to predict 
that attempts will be made during the Bill's progress to extend 
this provision as to advertising to cover trips for organisations 
not connected with a place of worship, so that a body like 
an angling club or tenants’ association should be allowed 
to advertise a trip for its members on its own notice-board 
though the board is in a public place. The law in regard to 
unadvertised coach trips will, if the Bill passes, be in the 
condition in which, according to some opinions, Parliament 
in passing the Acts of 1930 and 1934 intended it to be anyhow, 
the courts having put a narrower interpretation upon it. 
A new exemption from road service licences is for vehicles 
carrying parties of overseas visitors who were outside Great 
Britain when the arrangements were made. 

Increased penalties. Heavier penalties are 
exceeding the speed limit, dangerous driving, careless driving 
and driving or being in charge of a motor vehicle whilst under 
the influence of drink or drug. When the Bill was being 
debated on its second reading in the House of Lords, it was 
pointed out, however, that the average penalties actually 
inflicted for these offences are well below the present maxima 
as it is. 

The police are to be given additional powers to demand 
information as to certain road traffic offences. Under the 
Road Traffic Act, 1930, s. 113, information can be demanded 
as to suspected offences under the Road Traffic Acts; the 
proposal is to extend this provision to all road traffic offences. 
It is also proposed to make vehicle tests compulsory, but 
lack of testing-stations will prevent this provision coming 
into force for the time being. 


prope sed for 


G.S. W. 


POWERS COLLATERAL 


THE first impression that the reader will derive from the 
report of the decision in Re Coates, deceased ; Ramsden v. 
Coates [1954] 3 W.L.R. 959 (also reported at 98 Sor. J. 871) 
is that it was a case of a very special form of disposition, 
framed, apparently, by the testator himself to meet a very 
special individual need, and that the only lesson of a broad 
kind that it can teach is that in construing certain words and 
phrases the outlook of the courts to-day is not quite the same 
as it was a century or so ago. But in fact the most outlandish 
gifts sometimes make it necessary to take into consideration 
questions of the widest current interest, and so it proved in 
this particular case. 

The testator made provision for his wife by his will and 
gave a number of pecuniary legacies, and then directed his 


executors, if his wife felt that he had forgotten any friend, 
to pay to such friend or friends as were nominated by his 
wife a sum not exceeding {25 per friend, with a maximum 
aggregate payment of £250, so that such friends might buy 
a small memento of their friendship. By a marginal note to 
this gift, which was admitted to probate as part of the will, 
the testator added that he had forgotten three persons 
(naming them), but “ my wife will put that right.” 


It was argued that this gift was void for uncertainty (it 
may be added that this was not the only doubt or difficulty 
which arose on this particular will, although it is on this 
point alone that the case is reported: if this had been the 
only point at issue, it would not perhaps have got as far as 
a hearing). The gift conferred upon the testator’s wife a 
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THE ROAD TRAFFIC BILL 


Tus Bill is now before Parliament and will no doubt be 
passed by the summer. No date for its coming into operation 
is contained in it, but some of its provisions, e.g., those 
relating to testing vehicles and parking places, cannot be 
brought into operation yet. Presumably most of the pro- 
visions which require no further action to implement, 
e.g., increased penalties, will come into force very soon after 
the Bill is passed. 

The Bill contains twenty-five clauses and four Schedules. 
No doubt it will fail to satisfy everybody, and its provisions 
will have been amended and strengthened when it is finally 
presented for the Royal Assent. Its main proposals are 
summarised below. 


Pedestrians. The Bill does not create any new offences 
of “‘ reckless or careless pedestrianism ’’ nor of crossing busy 
roads elsewhere than at proper crossing-places nor of 
disobedience by pedestrians to traffic signals. Presumably 
the sanctions of the likelihood of personal injury to a 
pedestrian and of civil claims against him if he causes a 
vehicle or its occupants to suffer injury are considered 
sufficient. Clause 4 of the Bill does, however, create a new 
offence in that a pedestrian who disobeys a stop-signal given 
by a policeman engaged in regulating traffic shall be liable 
to a fine of £20 or, on second or subsequent conviction, £50. 
Power is also given to the Minister of Transport by cl. 5 to 
make regulations applying to a particular pedestrian-crossing 
or crossings ; this power will enable experiments to be made 
in respect of one or more types of crossing. 


Cyclists. By cl. 3 of the Bill, ss. 11 and 12 of the Road 
Traffic Act, 1930, are to be applied to riders of cycles and 
tricycles. Those sections relate respectively to driving 
recklessly or in a dangerous manner or at a dangerous speed 
and to driving without due care and attention or without 
reasonable consideration for other road users. Incidental 
provisions of the Road Traffic Acts, 1930 and 1934, will also 
be applied to such offences by cyclists and _tricyclists, 
i.e., warning of intended prosecution must be given under 
s. 21 of the 1930 Act, the police powers of arrest and of 
obtaining names and addresses under s. 20 of the same Act 
are conferred and a charge of manslaughter by a cyclist 
or tricyclist may be reduced to one under s. 11, while one 
under s. 11 before a magistrates’ court may be reduced to 
one under s. 12, as respectively provided by the Road Traffic 
Act, 1934, ss. 34 and 35. The penalties before a magistrates’ 
court for an offence by a cyclist or tricyclist under s. 11 will 
be a fine of £30 on first conviction, though imprisonment 
may be inflicted on conviction on indictment or on a second 
summary conviction. A defendant will thus not be able to 
insist, as a motorist or motor-cyclist may, on having a charge 
under s. 11 tried by a jury, though such cases could be sent 
for trial pursuant to the Magistrates’ Courts Act, 1952, s. 18. 
For careless riding the penalties proposed are {£10 on first 
conviction and £20 on second conviction. 

Many motorists will feel that a case undoubtedly exists 
for making it an offence for a cyclist to ride without reasonable 
consideration for other road-users. Offences of furious riding 
by cyclists may now be prosecuted under the Highway Act, 
1835, s. 78, the Metropolitan Police Act, 1839, s. 54, and the 
Town Police Clauses Act, 1847, s. 28, while the Public Health 
Act, 1925, s. 74, created the offence of riding to the common 
danger or so as to imperil life or limb. Difficulties can arise, 


however, as to who may prosecute under the Acts of 1847 
and 1925 and the proposals of the Bill will be welcomed for 
the wider net that they cast. 


A glance at the comic papers 
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of fifty years ago will show that “ scorching ’”’ by cyclists 
was a problem for the police even then, but the penalties have 
never been increased above the fine of £5 (under the 1925 Act) 
or 40s. (under the other three Acts). 

Speed limits. The limit of 30 m.p.h. in built-up areas, which 
has to be renewed annually by the Expiring Laws Continuance 
Act, is to be made permanent. The Bill, in cl. 6, will also 
alter the law in relation to the speed limit to be observed 
outside built-up areas by goods vehicles not exceeding three 
tons in unladen weight and fitted with pneumatic tyres. At 
present, such vehicles, if authorised to be used under an 
A, B or C licence or exempt by statute from such licences, 
must conform to the limit of 30 m.p.h. outside a built-up 
area so long as they are carrying goods (Road Traffic Act, 1930, 
Sched. I, para. 2 (1) (a), as substituted by the Motor Vehicles 
(Variation of Speed Limit) Regulations, 1950). If such a 
vehicle is not carrying goods, it is not then subject to the 
conditions of its A, B or C licence because the Road and 
Rail Traffic Act, 1933, s. 9 (2), so provides, and it was held 
in Blenkin v. Bell [1952] 2 Q.B. 620 (followed in Woolley 
v. Moore [1952] 2 All E.R. 797) that the effect of s. 9 (2) 
was to exempt such vehicles, when not carrying goods, from 
observing the speed limit outside built-up areas. Clause 6 
will provide that all licensed goods vehicles, whether carrying 
goods or not and of whatever weight, are at all times subject 
to statutory speed limits and to other statutory requirements 
as to maintenance, laden weight, drivers’ hours and records, 
so that the two cases cited are, in effect, overruled. The 
clause also provides that the licence may be revoked or 
suspended if the holder has been convicted of failing to comply 
with any of the cited requirements ; revocation of his carrier’s 
licence is a sanction that the holder will no doubt fear far more 
than a fine, but this power lies in the hands of the Traffic 
Commissioners, not the magistrates. 

Driving licences and disqualifications. The price of a 
provisional driving licence is increased from 5s. to a sum 
to be prescribed but not exceeding 10s. and its validity from 
three to six months. The licensing authority, who must at 
present issue a provisional licence on application, will also 
be empowered to refuse it to anyone who had had one within 
the preceding twelve months and who appears not to intend 
to submit himself to a driving test within a reasonable time. 
Another clause gives additional powers as to the seizure and 
production of driving licences. 

It was held in Hopper v. Stansfield (1950), 48 L.G.R. 641, 
that a disqualification from driving runs from the date of the 
conviction, whether or not it is imposed then ; consequently, 
if a magistrates’ court convicts of an offence in January and 
wrongfully fails to impose disqualification then, a direction, 
on appeal by the prosecution, by the High Court in July 
that the disqualification be imposed for one year will result 
in the disqualification being effective only until the ensuing 
January and not until the ensuing July. By cl. 16, however, 
any time after the conviction during which the defendant 
was not disqualified shall be disregarded; this means, in 
effect, that in the case cited the disqualification will run 
for a year from July. 

On a second or subsequent conviction for driving a motor 
vehicle dangerously or recklessly under the Road Traffic 
Act, 1930, s. 11, the court must (in the absence of certain 
special reasons) disqualify the offender from driving, but there 
is no minimum period of disqualification, so that a court 
could quite properly impose it for one month only. 
Clause 15 (1) (c) of the Bill provides that the disqualification 
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shall be for not less than nine months unless more than three 
years have elapsed since the previous conviction. 

The limitation of three months as the maximum period of 
disqualification on a second conviction under the Road 
Traffic Act, 1930, s. 12 (careless driving) is to be abolished, 
so that a second conviction may result in a very long period 
of disqualification. Also to be abolished is the restriction 
on disqualifying on a second conviction for exceeding the 
speed limit under any enactment. If the Bill’s proposals 
are made law, the only restriction on disqualifying, where the 
power exists, will be (a) on a first conviction for exceeding 
the speed limit, and (+) on a first conviction under s. 12 
(careless driving) for more than one month. 

The power to order a defendant convicted of dangerous 
or careless driving to undergo a driving test, pursuant to the 
Road Traffic Act, 1934, s. 6, is to be extended to those 
convicted of driving or being in charge of a motor vehicle 
under the influence of drink or drug. Further, it is proposed 
that, where a disqualification is imposed for ‘‘ any such offence 
as aforesaid’’ (semble, dangerous and careless driving as 
well as driving under the influence of drink or drug), the 
offender must be ordered to undergo a driving test. This will 
mean, presumably, that an offender disqualified for a year 
on Ist August, 1955, will be forbidden to drive at all until 
Ist August, 1956, and then must display “‘ L’’ plates and be 
accompanied by a competent driver till he passes the test. 
The disqualification until the test is passed may be limited 
to a vehicle of the same class or description as the vehicle in 
relation to which the offence was committed. 

Parking places. Clauses 10 to 14 of the Bill relate to the 
designation of parking places on the highway in the Metro- 
politan Police District. At present, a highway authority 
cannot usually charge for parking on the highway but it is 
proposed to give the right to charge, the money so obtained 
to be applied in providing parking accommodation off the 
highway. Excess charges will be payable for leaving the 
vehicle after the period for which the initial charge has been 
made has expired and it will be an offence to fail to pay the 
charges or to leave the vehicle for a longer time than allowed. 
So much will depend on the order and regulations to be made 
under these clauses that little more can be said of them at 
this stage, beyond observing that they can be extended to 
other parts of Great Britain and that parking-meters will be 
used to collect the charges. 

Public service vehicles. The Bill proposes to clarify the 
law as to the use of motor vehicles to carry passengers at 
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separate fares. At present a road service licence from the 
Traffic Commissioners is required unless (1) the trip is on the 
occasion of a race meeting, public gathering or other like 
special occasion and the vehicle is adapted to carry less than 
eight passengers, or (2) less than four passengers are carried 
and the other conditions specified in the Road Traffic Act, 
1937, s. 1, are observed, or (3) it is a private party on a special 
occasion and the conditions specified in the Road Traffic 
Act, 1934, s. 25, are observed. The Bill proposes to retain 
exceptions (1) and (2) and to allow other journeys, so long as 
they are not advertised to the public, subject to the conditions 
given in s. 25 of the 1934 Act. The term “ private party ”’ 
has gone altogether and “ special occasion’’ survives only 
in exception (1). Limited public advertisement will be 
allowed of coach and taxi trips at places of worship and in 
magazines connected with such places. It is safe to predict 
that attempts will be made during the Bill’s progress to extend 
this provision as to advertising to cover trips for organisations 
not connected with a place of worship, so that a body like 
an angling club or tenants’ association should be allowed 
to advertise a trip for its members on its own notice-board 
though the board is in a public place. The law in regard to 
unadvertised coach trips will, if the Bill passes, be in the 
condition in which, according to some opinions, Parliament 
in passing the Acts of 1930 and 1934 intended it to be anyhow, 
the courts having put a narrower interpretation upon it. 
A new exemption from 1oad service licences is for vehicles 
carrying parties of overseas visitors who were outside Great 
Britain when the arrangements were made. 

Increased penalties. Heavier penalties are proposed for 
exceeding the speed limit, dangerous driving, careless driving 
and driving or being in charge of a motor vehicle whilst under 
the influence of drink or drug. When the Bill was being 
debated on its second reading in the House of Lords, it was 
pointed out, however, that the average penalties actually 
inflicted for these offences are well below the present maxima 
as it is. 

The police are to be given additional powers to demand 
information as to certain road traffic offences. Under the 
Road Traffic Act, 1930, s. 113, information can be demanded 
as to suspected offences under the Road Traffic Acts; the 
proposal is to extend this provision to all road traffic offences. 
It is also proposed to make vehicle tests compulsory, but 
lack of testing-stations will prevent this provision coming 


into force for the time being. 
G.S. W. 


POWERS COLLATERAL 


THE first impression that the reader will derive from the 
report of the decision in Re Coates, deceased ; Ramsden v. 
Coates [1954] 3 W.L.R. 959 (also reported at 98 Sor. J. 871) 
is that it was a case of a very special form of disposition, 
framed, apparently, by the testator himself to meet a very 
special individual need, and that the only lesson of a broad 
kind that it can teach is that in construing certain words and 
phrases the outlook of the courts to-day is not quite the same 
as it was a century or so ago. But in fact the most outlandish 
gifts sometimes make it necessary to take into consideration 
questions of the widest current interest, and so it proved in 
this particular case. 

The testator made provision for his wife by his will and 
gave a number of pecuniary legacies, and then directed his 


executors, if his wife felt that he had forgotten any friend, 
to pay to such friend or friends as were nominated by his 
wife a sum not exceeding {25 per friend, with a maximum 
aggregate payment of £250, so that such friends might buy 
a small memento of their friendship. By a marginal note to 
this gift, which was admitted to probate as part of the will, 
the testator added that he had forgotten three persons 
(naming them), but ‘‘ my wife will put that right.”’ 

It was argued that this gift was void for uncertainty (it 
may be added that this was not the only doubt or difficulty 
which arose on this particular will, although it is on this 
point alone that the case is reported: if this had been the 
only point at issue, it would not perhaps have got as far as 
a hearing). The gift conferred upon the testator’s wife a 
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power of appointing a sum of up to £250 among a class of 
persons described by the testator simply as his friends, and 
it was urged that such a power was void because it was 
impossible for the wife, when she came to exercise the power, 
to ascertain the limits of the class of potential appointees. 


Up to a certain point Roxburgh, J., accepted this argument 
as relevant to the question before him. He referred to the 
decision of Harman, J., in Re Gestetner Settlement ; Barnett v. 
Blumka (1953) Ch. 672; 97 Sor. J. 332, and the distinction 
which had there been drawn (in circumstances, as will be 
seen, different in particular detail, but not entirely dissimilar 
from those in the present case) between powers collateral on the 
one hand and powers coupled with a duty or a trust on the 
other hand. The power in the present case was undoubtedly 
of the former kind. If it had been a power coupled with a 
duty, one which the donee had had to exercise and, if the 
donee had failed to exercise it, which the court would have 
had to exercise on the donee’s behalf, the power would 
without doubt have been bad because it would have been 
quite impossible to draw up a complete list of every person 
who might come within the testator’s description of ‘‘ friend,”’ 
and the ability to draw up such a list, or visualise the entire 
class of potential beneficiaries as a whole, is a necessary 
condition of the validity of a power coupled with a duty. 
That is how the element of certainty comes into the kind of 
question which arose in this case, and it was a question which 
arose also in Re Gestetner Settlement. 


That was a case in which the income of a fund was directed 
to be distributed for a period among a class of persons defined 
to include certain relations of the settlor and also the employees 
and ex-employees, and certain relations of the employees and 
ex-employees, of a named limited company. A similar 
objection was taken to the validity of the power on the 
ground of the uncertainty of the class, an objection which 
was put thus by Harman, J., in a passage of his judgment 
which was cited in the decision in the present case : the power 
of selection given to the trustees was a power coupled with a 
duty and was bad because (as was admitted there) it was 
impossible to know the limits of the area of selection; that 
was to say, though the trustees could at any moment tell 
whether John Doe or Richard Roe was a person within the 
power, they could not tell how many more people there might 
be within it, and it was said that a power of this sort, if it 
was not limited to known objects, was bad because the trustee 
could not perform his duty of considering the merits and 
demerits of the objects unless he knew who they were. This 
objection was dismissed in Re Gestetner Settlement because, 
on the language of the particular settlement, it was there held 
that the power was not a power coupled with a duty or a 
trust, but a power collateral, and in the case of a power 
collateral it was not a necessary requirement to be able to 
perceive at any time when the power had to be exercised the 
precise limits of the class of its objects. There being no doubt 
that the testator’s disposition in Re Coates imposed no duty 
on his wife, the earlier decision would have completely 
covered the problem which arose in the present case, but for 
one difference between the circumstances in the two cases. 
In Re Gestetner Settlement it had been admitted that the 
limits of the class of appointees were unascertainable at any 
given moment, and the question which was there argued was 
whether the unascertainability of the class of objects 
invalidated all powers, or only powers coupled with a duty 
as distinct from powers collateral; in the present case the 
distinction in this respect brought out in the earlier case 
between the two different kinds of powers was accepted, as 
it were, as the floor of the arena, and the question which thus 
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had to be decided was whether the donee of the power, the 
testator’s wife, could at any moment tell whether John Doe 
or Richard Roe was within the power. 


Roxburgh, J., decided this question affirmatively. It was 
a question which required the construction and analysis of 
the particular wording of the direction, in its context, and it 
was decided by taking into consideration a number of points 
which, small perhaps in themselves, when put together were 
found sufficient to give to the expression “ friends’’ the 
requisite degree of certainty. The objects of the power were 
not, simply, the testator’s friends, but persons who were 
realised by the testator’s wife to be his friends at the time of 
his death. The marginal annotation, in which the testator 
had named three persons as (in effect) objects of the power, 
gave a plain clue as to the sort of friends the testator had in 
mind. The gift to each object was limited to £25, an 
indication that the testator’s purpose was sentimental, not 
financial, and this was emphasised by the concluding words 
of the direction, that the purpose of the gift was to enable 
the nominated friends to buy a small memento of their 
friendship with the testator. From all these circumstances 
it was clear that only friends of a considerable degree of 
intimacy were to be included in this gift. The power being a 
power collateral, all that was necessary for the court to say 
was that the testator’s widow should be able at any time to 
determine whether a particular person was within the power, 
and if she applied to the court for assistance in determining 
that question, that the court itself would be able to determine 
it. That test the learned judge found to be satisfied in the 
particular case before him. 

This decision thus brings out an aspect of the problem, 
discussed generally in Re Gestetner Settlement, to which no 
great attention was paid in that case because of the admission 
that, whatever the nature of the power there under 
consideration, it was impossible at any given moment of time 
to say what were the precise limits of the whole class 
of objects. Certainty is a necessary requirement in relation 
to a potential object of the power, whether the power is 
a power coupled with a duty or a trust, or a power collateral, 
but it is a different kind of certainty according to the 
nature of the power. If the power is a power coupled 
with a duty, the appointor has, as it were, to stand in the 
centre of the class pf objects and be able to comprehend the 
whole class at the moment of selection of any one or more of 
them as the object or objects of the benefit to be appointed, 
and if the whole class cannot be so comprehended, the power 
is invalid. If the power is a power collateral, a power of 
selection, it is sufficient for its validity if the object who is 
selected can be seen to be a proper object of selection at the 
time of selection, irrespective of the existence, known or 
unknown to the appointor, of other potential objects of the 
power at the time. 

The distinction between the two kinds of powers which 
were considered in these two cases is one of those matters 
which is gaining increased importance at the present time 
because of the tendency on the part of settlors to set up 
trusts with large discretionary powers of distribution among 
a class which, to avoid the possibility of failure, is often also 
very largely defined. The decision in Re Coates adds nothing 
new to the essentials of this distinction, as explained in 
Re Gestetner Settlement, but it goes further than the earlier 
decision in discussing the attributes of collateral powers in 
regard to the ascertainability of the class of the objects, and 
for that reason forms an interesting and valuable appendix 


to the other case. 
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REQUEST FOR NEW BUSINESS TENANCY : 
TRANSITIONAL PROVISIONS 


WHILE the transitional provisions of a new statute necessarily 
affect only a small number of people, they can be of interest 
to anyone concerned with interpretation ; and in this article 
I propose to examine an enactment which, according to a news 
item in a daily newspaper, puzzled a “ panel of legal experts ”’ 
called upon to assist an association of property owners. I 
think it rather more likely that the difficulty was that of 
explaining the effect of the enactment in the circumstances 
obtaining ; for, as will be seen, ascertaining that effect is 
in itself a task which takes a little time. 

The enactment, which I have identified as para. 4 of 
Sched. IX to the Landlord and Tenant Act, 1954, runs: 


“ For the purposes of s. 26 and subs. (2) of s. 40 of this 
Act a tenancy which is not such a tenancy as is mentioned 
in subs. (1) of the said s. 26 but is a tenancy to which 
Pt. II of this Act applies and in respect of which the following 
conditions are satisfied, that is to say— 


(a) that it took effect before the commencement of this 
Act at the coming to an end by effluxion of time or 
notice to quit of a tenancy which is such a tenancy as 
is mentioned in subs. (1) of the said s. 26 or is by 
virtue of this paragraph deemed to be such a tenancy ; 
and 

(b) that if this Act had then been in force the tenancy at 
the coming to an end of which it took effect would have 
been one to which Pt. II of this Act applies ; and 

(c) that the tenant is either the tenant under the tenancy 
at the coming to an end of which it took effect or a 
successor to his business, 


shall be deemed to be such a tenancy as is mentioned in 
subs. (1) of the said s. 26.” 


A long sentence, indeed ; but before proceeding to analyse 
it it is well to remember that Sched. IX is headed 
“Transitional Provisions’’ (made effective by s. 68 (2)) 
and therefore to seek the clue to the situation in, say, 
(b): ‘‘... if this Act had then been in force.” 

Bearing that in mind, I suggest that we could usefully 
start on the solution by looking at the essential words: “‘a 
tenancy which is not such a tenancy as is mentioned in 
s. 26 (1) but is a tenancy to which Pt. II of this Act applies 
... Shall be deemed to be such a tenancy as is mentioned in 
s. 26 (1).” 

The subject-matter is ‘‘a tenancy which is not such a 
tenancy as is mentioned in s. 26 (1) but is a tenancy to which 
Pt. II of this Act applies.’’ Reference to the provisions shows 
that we are concerned with different characteristics: the 
distinguishing feature of tenancies mentioned in s. 26 (1), 
the section dealing with requests for new tenancies, is ‘‘ term ”’ ; 
the request may be made “‘ where the tenancy under which he 
[the tenant] holds for the time being is a tenancy granted for 
a term of years exceeding one year, whether or not continued 
by s. 24 of this Act.’’ The term has therefore a minimum, 
and must have been a fixed term. The distinguishing feature 


‘ 


of tenancies to which Pt. II applies is ‘‘ occupation for business 
purposes ”’ (s. 23 (1)). It follows that, as far as these provisions 
are concerned, only a species of the genus commonly called 
“business tenancy’’ can qualify its holder for making a 
request for a new tenancy. 

What the paragraph proceeds to do, then, is to enact that 
if the holder of a tenancy possessing only one of those two 
features (namely, the ‘‘ occupation for business purposes ”’ 
one) can lay claim to three special characteristics, those set 
out in (a), (6) and (c), he is, despite the absence of the second 
feature, to be qualified to make a request for a new tenancy. 
In general, as it were, only business tenants who hold under 
terms exceeding one year need apply ; in special circumstances, 
the exceeding-one-year qualification is not to be demanded. 

Thus, (a) limits the field to tenants who can prove a previous 
tenancy which expired before Ist October, 1954, and another 
tenancy which began when that tenancy ended; (+) insists 
that the tenancy which then began be a “‘ business tenancy ”’ 
(which then had no special status) ; and (c) restricts applica- 
tions to grantees of the second tenancy and their successors 
in business. Anyone who satisfies these conditions can, 
though he is not the holder of a tenancy granted for a term of 
years certain exceeding one year, make a request for a new 
tenancy. A good many leases for years of business premises 
may have been followed by yearly or (see Adler v. Blackman 
[1953] 1 Q.B. 146, though in that case the original grant was 
for one year exactly) less than yearly periodic tenancies, and 
the object of the paragraph appears to be simply to provide 
that the determination of such leases before the Act came into 
force, if at once followed by tenancies created by holding over, 
is to count for the purposes of requests for new tenancies 
under the Act. In the fullness of time, the sub-species 
exhibiting the three characteristics will die out ; hence the 
insertion of the special provision among the transitional 
provisions. 

Whether this could have been expressed in a sentence 
containing fewer than 205 words—the daily newspaper 
concerned drew attention to their number in two successive 
issues—is another matter. But what is sought to be achieved, 
and if my interpretation be correct is achieved, could be 
exemplified in this way : a shopkeeper who held under a lease 
which expired at Midsummer, 1954, the lease having been for 
years and rent being payable on the usual quarter days, 
remained in possession and at Michaelmas paid a quarter's 
rent, which the landlord accepted. The Landlord and Tenant 
Act, 1954, Pt. II, came into operation a couple of days later : 
but the shopkeeper no longer holds for a term of years certain, 
he holds a contractual yearly tenancy and not one continued 
by s. 24, so, as far as s. 26 is concerned, he would not be able 
to make a request-for a new tenancy. As, however, he once 
held for a term of years exceeding one year, and that tenancy 
was immediately followed by a business tenancy, Sched. IX, 
para. 4, comes to his aid by means of the familiar “ shall be 

deemed to be ’’ device. R.B. 





A special university lecture in laws on ‘“‘ The Attitude of the 
Legislature and the Courts to Tax Avoidance ’’ will be given by 
G. S. A. Wheatcroft, Master of the Supreme Court, at the London 
School of Economics and Political Science, Houghton Street, 
Aldwych, W.C.2, at 5 p.m. on Monday, 21st February. The 





chair will be taken by Professor F. W. Paish, Professor of 
Economics, with special reference to Business Finance, in the 
University of London. The lecture is addressed to students 


of London University and to others interested in the subject. 
Admission is free and without a ticket. 
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HERE AND THERE 


SCOTLAND FORWARD 


WHETHER or not it will soothe the rampant lion of Scottish 
Nationalism, the New Year has started with Scotland very 
much in the English legal news. Sir John Cameron, Q.C, 
the Dean of the Faculty of Advocates, has been called scuth to 
put the railways on the right lines (a Cameron to cope with 
a Campbell). The changes in the holders of the offices of 
Lord Justice-General and Lord President of the Court of 
Session and of Lord Advocate involve the exit of one Scottish 
legal personality from the House of Commons and, it is 
confidently calculated, the entrance of another. In the 
House of Lords a Scottish Lord Chancellor, with a resplen- 
dently Scottish title, sits on the Woolsack. The judicial 
work of the House has begun with the argument of Scottish 
appeals, and the men from Edinburgh have been gratified to 
find that the hearing has been amid the full splendours of 
the Chamber itself and not, as has become usual, in the 
modest retirement of the Appellate Committee. As if to 
emphasise the seductive prospects of promotion opened up 
by the Act of Union, four out of the five Law Lerds sitting 
were Scots: Lord Kilmuir himself exercising his judicial 
functions for the first time, Lord Morton of Henryton, 
Lord Reid and Lord Keith of Avonholm. The solitary 
Englishman was that rare visitant to the judicial scene, 
Lord Jowitt. For his first two essays in judicial, as distinct 
from legislative, law making the Lord Chancellor will be 
called on to demonstrate his versatility by stepping from the 
commonplaces of the business world and a managing director 
involved in a master and servant dispute with his company 
to the partly macabre, partly metaphysical, problems of 
simultaneous deaths in a common calamity, with a unique 
opportunity to embroider on a ten-year-old decision of the 
House on the same subject, Hickman v. Peacey {1945} A.C. 
304. The transformation from commoner to peer, from 
Home Secretary to Lord Chancellor, is involving Lord Kilmuir 
in a change of habitat not without interest to social 
historians. Hitherto he has occupied a commodious flat in 
Raymond Buildings in Gray’s Inn, of which he is a Bencher, 
with a policeman (rather quaintly, but so inviolate custom 
prescribes it) guarding the gate into Theobalds Road. It 
was almost under his windows, beyond the wall into Jockeys 
Fields, that the great Holborn bullion robbery occurred last 
year. Now, of course, he moves into the flat provided for 
the Lord Chancellor in the Houses of Parliament. But, like 
so many of his predecessors, he feels the call of the open 
country, and soon he will move into a house in Sussex. A 
hundred years ago, and a good deal less than a hundred years 
ago, he could not have thought in terms of less than a stately 
mansion, a park, an estate of several farms. And now? 
As soon as it is ready, he will move into a former game- 
keeper's cottage in Sussex now in process of being modernised. 
Modest obviously by Victorian-Edwardian standards, but 
not actually penitentially cramped. The late occupant 
evidently had room to swing a badger, for-the reconstruction 
will stretch to five bedrooms. The vicinity is ministerially 
well inhabited, for the Postmaster-General, Earl De la Warr, 
and the Defence Minister, Mr. Harold Macmillan, will be 
very near neighbours. 


CHANGES IN OFFICES 
A BREAKDOWN in health had foreshadowed unmistakably the 
retirement of Lord Cooper from the office of Lord President 


several months before he actually vacated it, and since in 
Scotland the Lord Advocate enjoys the same sort of reversion 


expectant to high judicial office that the Attorney-General 
has in England, Mr. J. L. Clyde, Q.C., was the heir presump- 
tive. Now he has entered into his inheritance, and it was 
noted with general satisfaction in Edinburgh that at his 
swearing-in he took the oath referring to Her Majesty the 
Queen without the addition of that fatal numeral which 
caused so much indignation beyond the Border. The English, 
noted for their curious lack of a historic sense (as distinct 
from a rather desultory interest in history), find it very hard 
to understand that a very special and particular reason why 
that numeral sticks in Scottish throats is the fact that the 
first Elizabeth of England was the death of Mary Queen of 
Scots, and they resent any ambiguity which might seem to 
imply that she was Queen of Scotland too. Lord Clyde (as 
he now is, for that is the title which he has assumed in 
accordance with Scottish practice) sits in his new place by a 
sort of hereditary right, for his father, the first Lord Clyde, 
sat there from 1920 to 1935. These examples of judicial 
heredity inevitably give rise to a certain amount of confusion, 
as in the case of Lord Russell of Killowen, the Lord Chief 
Justice, whose son, the Lord of Appeal, took the same title. 
In the Parliament House in Edinburgh, always full of a 
certain family party spirit, they are already suggesting, | 
am told, that the first Lord Clyde should henceforth be 
distinguished as ‘‘ Old Man River.”’ 


NEW LORD ADVOCATE 


Into the place of Lord Advocate the former Solicitor-General 
for Scotland, Mr. William Rankine Milligan, Q.C., now steps. 
He also steps into his predecessor's constituency as a 
Parliamentary candidate, for he is not yet in the House of 
Commons. There should be no doubt of his success, for 
in North Edinburgh the Conservative majority at the General 
Election was a comfortable 6,000-odd. Of course, to English- 
men ignorant of the legal personalities of Edinburgh the 
most remarkable thing about the new Lord Advocate is that 
as a young man at Oxford he once raced a Lord Chancellor 
round Tom Quad. There is, of course, only one Lord 
Chancellor in the whole of legal history who could have 
figured in the episode, Lord Birkenhead. (Lord Jeffreys was 
young enough and enterprising enough, but his health was 
already collapsing when he reached the Woolsack.) The 
Lord Chancellor, then in his late forties, had been dining at 
Christ Church, and at the port stage wagered that he would 
run four times round the Quad before Milligan, then near 
the height of his powers as a runner, could run round it 
eight times. They ran, there and then, just as they were, 
and Birkenhead completed his fourth round while Milligan 
was in his sixth. The new Lord Advocate will strike at 
least one familar professional note in the ears of English 
lawyers as having participated in the argument of Donoghue 
v. Stevenson, that boon to all counsel in difficulty and distress. 
He tells one that a recent pronouncement from the English 
Bench, to the effect that it was eventually found on the 
evidence that there never was any snail in the ginger beer 
bottle, is not quite accurate. The case was settled before it 
went to proof, and so the truth was never known. We must 
accordingly relegate the intrusive gasteropod to that twilight 
region, half fact, half fiction, and entirely suspended judgment, 
where it has the Loch Ness Monster for congenial company. 


RICHARD ROE. 





A new home for old people at Reading has been named the 
‘* Arthur Clark ’’ Home, after Alderman Arthur F. Clark, solicitor, 
of Reading, for long chairman of the Reading Health Committee. 
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REVIEWS 


Hill and Redman’s Law of Landlord and Tenant. Third 
(Cumulative) Supplement to the Eleventh Edition. By W. J. 
WiLuiAMs, B.A., of Lincoln’s Inn, Barrister-at-Law, and 
Miss M. M. WE ts, M.A., of Gray’s Inn, Barrister-at-Law. 
1954. London: Butterworth & Co. (Publishers), Ltd. £2 2s. 
net. 


The enactment, shortly followed by the coming into operation, 
of the Housing Repairs and Rents Act, 1954, and the Landlord 
and Tenant Act, 1954, on 30th July, 1954, may well have made 
the publishers wonder whether to bring out a twelfth edition of 
“ Hill and Redman ”’ or to produce a Supplement more than three 
times the length of its predecessor. Some of the considerations 
involved are likely to be beyond the ken of a reviewer, and it 
would not be a fair criticism to say that most practitioners would 
have preferred a new edition. The other course having been 
chosen, the editors have discharged their task well ; and not only 
the two statutes mentioned (except for part of the first-mentioned 
one which does not concern the relationship of landlord and 
tenant) but also the numerous Statutory Instruments containing 
the important regulations issued thereunder are set out and 
annotated. The same applies to other statutes passed since the 
eleventh edition appeared—they begin with the Livestock 
Rearing Act, 1951. Apart from new legislation, a great deal 
has happened in the development of the common law and the 
interpretation of older measures in the past few years, and it is 
no exaggeration to say that those who possess the aforesaid 
eleventh edition will be able to find out in very short time what 
modifications have been effected. The short note on the dis- 
approval and approval of dicta in Ladies’ Hosiery and Underwear, 
Ltd. v. Parker (C.3) and the far longer disquisition on the nature 
of a statutory tenancy (C.31 ef seg.) may be cited to illustrate 
the point. 


The Landlord and Tenant Acts, 1927 and 1954. By LIoNneEr A. 
BLUNDELL, LL.M., of Gray’s Inn, Barrister-at-Law, and 
V. G. WELLINGS, M.A. (Oxon), of Gray’s Inn, Barrister-at-Law. 
1954. London: Sweet & Maxwell, Ltd. £1 5s. net. 


Woodfall’s Law of Landlord and Tenant. Permanent Supple- 
ment to the Twenty-fifth Edition. By LIoNEL A. BLUNDELL, 
LL.M., of Gray’s Inn, Barrister-at-Law, and V. G. WELLINGs, 
M.A. (Oxon), of Gray’s Inn, Barrister-at-Law. 1954. 
London: Sweet & Maxwell, Ltd. £1 10s. net. 


Both these publications deal with the changes effected by 
the passing of the Landlord and Tenant Act, 1954; the second 
mentioned covers the Housing Repairs and Rents Act, 1954, 
as well. The approach in each case is what might be called in 
order of importance of change; thus Pt. II of the Landlord and 
Tenant Act, 1954, which well-nigh revolutionises the law affecting 
business tenancies, is discussed and explained before Pt. I, 
which merely extends rent control to a limited class of residentia! 
tenancies. ‘‘ Automatic continuance,’’ part of the heading to 
para. 6 of the first chapter of each work, is a happily chosen 
expression emphasising the nature of the changes gone into in 
that chapter, which is concerned with security of tenure for 
business and professional tenants. The second chapter deals 
more shortly with the compensation for disturbance provisions 
which replace the old compensation for goodwill enactments 
in the Landlord and Tenant Act, 1927, Pt. I; the third with 
modifications of the law relating to compensation for improve- 
ments. The provisions of Pt. I of the new Act, by which residential 
tenants holding under long leases at low rents are given security 
of tenure, form the subject of Chapter IV; and Chapter V 
groups together—and this is a very welcome feature—the 
various provisions which in one way or another affect claims for 
dilapidations. Careful attention is bestowed on the ‘‘ miscel- 
laneous amendments,’’ in the sixth chapter; there are, for 
instance, useful discussions on the difficult question of 
“reasonableness ’’ both in relation to refusal of consent to 
alienation and in relation to refusal of consent to alleged 
improvements. 


The United Kingdom Government and the Danish Government 
have agreed, in an exchange of notes, that the double taxation 
agreement between the United Kingdom and Denmark (S.I. 1950 





The treatment of the Housing Repairs and Rents Act, in Pt. I 
of the ‘‘ Permanent Supplement,’’ begins, as is to be expected, 
with the repairs increase, and the reader will find the complicated 
requirements, methods of calculation, conditions and procedure 
set out with commendable lucidity. The ‘“‘ other amendments ’”’ 
of Rent Acts and of Housing Acts are likewise dealt with. 

Each work includes appendices giving the texts of the 
enactments and of regulations made thereunder and _ the 
“‘ prescribed forms ’’ to be used under the Landlord and Tenant 
Act, 1954, as well as the new rules of procedure which it has 
occasioned. 


The Landlord and Tenant Act, 1954. By S. W. Macnus, B.A., 
of Gray’s Inn, Barrister-at-Law. 1954. London: Butterworth 
and Co. (Publishers), Ltd. 1 2s. 6d. net. 

This book, which is, like the same author’s ‘“‘ Housing Repairs 
and Rents Act, 1954,” reprinted from the publishers’ Annotated 
Legislation Service, is characterised by great thoroughness. 
While we consider that the many references in the annotations 
of the various sections to the findings of the Leasehold Committee 
and to the utterances of the Lord Chancellor, the Home Secretary, 
etc., in Parliament are unlikely to prove of any real value to the 
practitioner—debates on a Bill, the fate of amendments, and the 
like, may not be invoked as aids to interpretation (Rhondda’s 
(Viscountess) Claim [1922] 2 A.C. 339), and the same applies 
to reports made by commissioners (Arding v. Bonner (1856), 
2 Jur. (N.s.) 763)—the very comprehensive review of the back- 
ground of the Act given in the General Introduction is likely to 
prove very helpful towards an understanding of the measure. 
And, as many of its provisions necessarily refer to phenomena 
long known to the common law—e.g., merger—or to other 
statutory enactments, such as the Customs and Excise Act, 
1952, or the Agricultural Holdings Act, 1948, the care taken 
to expound such points and summarise the effect of such legislation 
will be greatly appreciated. A vast number of authorities is 
cited in the course of such exposition; and, while occasionally 
the effect attributed may be open to some doubt (Girardy v. 
Richardson (1793), 1 Esp. 13, does not seem adequately to support 
the statement, made on p. 73, that there is an implied restriction 
that premises shall not be used for an immoral purpose), the reader 
will undoubtedly often be saved the trouble of referring to other 
works when concerned with the niceties of the Landlord and 
Tenant Act, 1954. 


The Taxation of Gifts and Settlements including Pension 
Provisions. Second Edition. By G. S. A. WHEATCROFT, 
M.A. (Oxon), a Master of the Supreme Court (Chancery 
Division). 1954. London: Sir Isaac Pitman & Sons, Ltd. 
£2 2s. net. : 

The first edition of this valuable book was reviewed in our 
columns as recently as 16th January, 1954 (98 Sox. J. 42). It is 
a sufficient testimony to its quality that it has been out of print 
for some months, making a second edition necessary within the 
year. This second edition includes the provisions of the Finance 
Act, 1954, including the amendments relating to estate daty on 
shares in ‘‘ controlled companies ”’ and contains a much expanded 
treatment of pension funds and retirement benefits. 

As in the first edition, the book is in two parts: the first is a 
summary of the main provisions of the law of income tax, sur-tax, 
estate duty and stamp duty as they affect the subject matter of the 
book, and is a remarkable feat of compression and exposition. 
The second part is concerned with the practical application of 
those provisions and is of great value both to those who can, and 
to those who cannot, claim some degree of familiarity with the 
subject matter. 

The rewritten chapter on pensions, etc., is a useful summary 
of the different methods by which retirement benefits may be 
secured or provided, and an analysis, dealing with both employer 
and employee, of the fiscal results which may follow from the 
adoption of each of them. 

Your reviewer can but repeat his earlier recommendation that 
the book should be read, as well as used for reference, by all those 
interested in its subject matter. 






No. 1195) shall be extended with modifications to certain British 
Colonies. The full text of the exchange of notes will be published 
shortly by H.M. Stationery Office. 
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NOTES OF CASES 


The Notes of Cases in this issue are published by arrangement with the Incorporated Council of Law Reporting, and full reports 


will be found in the Weekly Law Reports. 


COURT OF APPEAL 


INCOME TAX: COLLECTIONS FOR PROFESSIONAL 
CRICKETER 
Moorhouse v. Dooland 
F-vershed, M.R., Jenkins and Birkett, L.JJ. 
18th December, 1954 


Appeal from Harman, J. 

Bruce Dooland, a cricket professional, was employed under a 
contract made in 1949 between the East Lancashire Cricket 
Club and himself upon the terms that he should be paid a salary, 
a certain sum for expenses and talent money ; and it was further 
provided that “collections shall be made for any meritorious 
performance by the professional with bat or ball in certain 
matches ”’ in accordance with the rules for the time being of the 
Lancashire Cricket League. The taxpayer played in twenty-five 
matches in the cricket season of 1951, and on eleven occasions 

_ collections were made on his behalf under the club’s rules and 
the total sum of £48 15s. was collected on his behalf. He was 
assessed to tax in that sum, the Crown claiming that it was 
subject to tax under r. 1 of Schedule E of the Income Tax Act, 
1918, as being “ fees, wages, perquisites or profits arising ”’ 
from his employment. The General Commissioners allowed his 
appeal against the assessment and Harman, J., affirmed their 
decision, but the Crown appealed. 

EVvERSHED, M.R., said that these payments were not personal 
presents to the professional distinct from earnings, but they 
were part of the consideration for the employment from his 
employers in the sense that, when the specified feats were 
performed, the professional had a right to have a collection 
made for him, that right being a term of his contract and 
enforceable by him. Seymour v. Reed [1927) A.C. 554 was 
distinguishable, for there the professional had only an expecta- 
tion of a benefit, not an enforceable right ; there was normally 
only one such collection made for a professional and the amount 
received was large in relation to his total income. As stated in 
Herbert v. McQuade {1902) 2 K.B. 631, a voluntary payment 
might be earnings arising from the recipient’s employment if 
the payment was attributable to the employment and accrued 
‘to the recipient by virtue of his office. His lordship also referred 
to Blackiston v. Cooper {1909} A.C. 104. 

Jenkins, L.J., agreed, and said that (1) the test of liability to 
tax on a voluntary payment made to the holder of an office or 
employment was whether, from the standpoint of the person 
who receives it, it accrued to him by virtue of his office or 
employment, that was, by way of remuneration for his services ; 
(2) that if the recipient’s contract of employment entitled him 
to receive the voluntary payment, whatever it might amount 
to, that was a strong ground for holding that from the standpoint 
of the recipient it accrued to him by virtue of his employment, 
or by way of remuneration for his services ; (3) that the fact that 
the voluntary payment was of a periodic or recurrent character 
afforded a further, but less cogent ground for the same con- 
clusion; (4) that, on the other hand, if a voluntary payment 
was made in circumstances which showed that it was given by 
way of present or testimonial on grounds personal to the 
recipient, the proper conclusion was likely to be that the voluntary 
payment was not a profit accruing to the recipient by virtue of 
his office or employment, but a gift to him as an individual paid 
and received by reason of his personal needs or by reason of his 
personal qualities. 

BirkEtTt, L.J., agreed. Appeal allowed. 

APPEARANCES: RF. Borneman, Q.C., and Sir Reginald Hills 
(Solicitor of Inland Revenue); F. N. Bucher (Gibson & Weldon). 

(Reported by Miss E. DanGrrrie.p, Barrister-at-Law] [2 W.L.R 96 


TENANTS IN COMMON: HOUSE PURCHASED BY 
MOTHER AND SON CONVEYED TO SON: CLAIM 
BY SON TO EJECT MOTHER 
Bull v. Bull 
20th December, 1954 


Denning, Hodson and Parker, L.JJ. 

Appeal from Ilford County Court. 

The plaintiff, jointly with his mother, purchased a dwelling- 
house as a home for themselves. The son provided the greater 
part of the purchase money, and the conveyance was in his name, 


Where possible the appropriate page reference is given at the end of the note 


After they had lived in the house together for some four years 
the son married and it was arranged that the mother should 
occupy two rooms and the son and his wife the remainder of the 
house. Differences having occurred between the mother and 
her daughter-in-law, the son gave his mother notice to quit and 
sued her in the county court for possession of the two rooms. 
The county court judge dismissed the action. The son appealed. 

DENNING, L.J., said that though the son was the legal owner 
of the house, he and his mother were equitable tenants in common, 
entitled to an undivided share in the house proportioned to their 
contribution to the purchase price. The rights of equitable 
tenants in common between themselves had not been defined, 
but there was plenty of authority regarding legal owners in 
common ; for instance, one who ousted the other was guilty of 
a trespass (Jacobs v. Seward (1872), L.R. 5 H.L. 464). The 
rights of equitable tenants in common must be the same, save 
only for the differences necessarily consequent on the interests 
being equitable. Jekyll, M.R., said in Cowper v. Cowper (1734), 
2 P.Wms. 720, at p. 753, that courts of equity ought to follow thelaw 
in determining titles to equitable estates ; otherwise great uncer- 
tainty and confusion would result. Since 1925 all tenancies in 
common were equitable, and took effect behind a trust for sale, 
but, as Maugham, J., said in Im re Warren [1932] 1 Ch. 42, the 
beneficial interests of the undivided owners had not been altered 
in regard to enjoyment as long as the land remained unsold, 
so that neither could turn out the other. To put into effect the 
statutory trust for sale the son would have to appoint another 
trustee, and as he had made a greater contribution could insist 
on a sale by virtue of s. 26 (3) of the Law of Property Act, 1925, 
but he could not sell with vacant possession as the mother was 
entitled to rely on her rights under ss. 14 and 35 of the Act. 
If she refused to quit, the trustees could apply to the court 
under s. 30, and that court, if it thought fit, could make an order 
to turn her out (In re Buchanan-Wollaston’s Conveyance (1939 
Ch. 738). The appeal must be dismissed. 

Hopson and PARKER, L.JJ., agreed. Appeal dismissed. 

APPEARANCES: A. Burrows (Canter, Hellyar & Co.); J. E. 
Williams and L. B. Schapiro (Daybell, Court, Cooper & Co.). 

(Reported by F. R. Dymonp, Esq., Barrister-at-Law] (2 W.L.R. 78 


QUEEN’S BENCH DIVISION 


TRADING WITH THE ENEMY: ENGLISH COMPANY 
CONTROLLED BY GERMANS: EFFECT OF WAR 
ON COMPANY’S TRANSACTIONS IN GERMANY 
Kuenigl v. Donnersmarck and Another 
McNair, J. 3rd December, 1954 

Trial of preliminary issues. 

In 1921, the first defendant, an Austrian national, became, upon 
the death of his father, heir to certain mines at Beuthen, Upper 
Silesia. Owing to political uncertainty he caused a company to 
be incorporated in England which took over the Beuthen mines. 
The registered office was at all material times in London, but up 
to the outbreak of war in 1939 eight of the directors, who held the 
major proportion of the issued shares, were resident in Germany, 
two were resident in Great Britian and one in Belgium. Between 
1926 and 1931 the company had carried out transactions in the 
United Kingdom, but up to the outbreak of war the management 
and control of its affairs was exercised in Germany. In 1923, 
the plaintiff, a Hungarian national then resident in Austria, 
who had married a relative of the first defendant, took over by 
assignment his mother-in-law’s claims against the first defendant 
in respect of her deceased father’s estate, those claims being settled 
in 1924 by an agreement between the plaintiff and the first 
defendant, but the first defendant having defaulted, a further 
agreement was eventually reached in 1929 between the plaintiff, 
the first defendant and the company whereby the first defendant 
agreed to pay to the plaintiff certain annual sums in gold marks, 
payable quarterly, for fifteen years, the company guaranteeing 
the payments. The first defendant again defaulted and litigation 
followed in the Austrian courts which was compromised in 1939 
by a further agreement concluded in May between the plaintiff, 
the first defendant and the company. By that agreement the 
company undertook to pay the plaintiff, or by his direction to his 
creditors, 160,000 reichsmarks, the payment being subject, 
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January 22, 1955 


inter alia, to the ratification of the settlement by the relevant 
Exchange Control Office (Austria having become incorporated 
into the German Reich and the plaintiff then being resident 


] in Hungary) and the termination of bankruptcy proceedings 


started by the first defendant against the plaintiff in 1934. 
The defendant company also agreed to pay to the plaintiff in 
London a certain sum towards his legal costs. A number of 
disputed claims were also vested in the company so that certain 
“reserved questions ’’ referred to in the agreement might be 
decided in one legal action. For that purpose it was agreed that 
the provincial court at Beuthen should have jurisdiction. Diffi- 
culties arose in implementing the terms of the agreement and 
owing to the outbreak of war certain conditions became impossible 
of fulfilment. In February, 1940, the parties, by their legal 
advisers in Beuthen and Breslau, purported to enter into a new 
agreement to replace the 1939 agreement. Pursuant to that 
agreement, payment of 160,000 reichsmarks was made out of the 
defendant company’s funds in Germany to the plaintiff in 
Hungary or to his creditorsin Germany. By 1945, when Beuthen 
was occupied by the Russians, the ‘ reserved questions ’’ had 
not been settled and before the issue of the writ in the action the 
court at Beuthen came under Polish administration. In 1950 
the plaintiff commenced proceedings against the first defendant 
as principal creditor and the company as guarantor claiming 
sums alleged to be due under the 1929 agreement. The defen- 
dants, relying on the 1939 and 1940 agreements, denied that 
any sums were due other than those found to be due on the 
resolution of the ‘‘ reserved questions.” At the trial of preliminary 
issues as to the validity and effect of the 1939 and 1940 agreements 
the plaintiff contended that the 1939 agreement (if it were ever 
made and came into effect) and the 1940 agreement were illegal 
and void by reason of the English law relating to trading with the 
enemy. The defendants contended that the agreements were not 
subject to English law as on the facts of the case the company 
ought to be regarded as a natural person resident in Germany, 
but if that were not so neither agreement was abrogated by war 
as no intercourse with the enemy took place across the line of 
war. McNair, J., held that the 1939 agreement was made, 
but that (apart from the effect of the English law relating to 
trading with the enemy) it never came into effect as the conditions 
precedent thereto had not been fulfilled. He found that by 
English law, on the principle laid down in Daimler Co., Ltd. v. 
Continental Tyre and Rubber Co. (Gt. Britain), Lid. [1916] 2 A.C. 
307; 32 T.L.R. 624, the company was a company having an 
enemy character. 


McNaIr, J., said that the defendants contended that, for the 
purposes of the common-law prohibition against trading with 
the enemy, the company must be treated as being in Germany 
and not in England. There was no direct authority on the 
question whether an English company found to have enemy 
character by reason of enemy control ceased in the eyes of English 
law to be an English company subject to English law; such 
authority as there was strongly suggested a negative answer 
(Elders and Fyffes, Ltd. v. Hamburg Amerikanische Packetfahrt 
(1917), 34 T.L.R. 275; The Unitas [1948] P. 205). It would be 
contrary to principle and to public policy to hold that an English 
incorporated company could cease in the eyes of English law to be 
subject to that law by reason of the fact of enemy control. Such 
control might operate to the prejudice of an English company 
by conferring on it an enemy character, but it could not confer 
benefit on it exonerating it from the operation of English law. 
It followed, as a company could only act through directors and 
agents, that the authority of the defendant company’s agents in 
enemy territory was automatically terminated on the outbreak 
of war; no act performed in Germany could be taken to be the 
act of the company ; no agreement, such as the 1940 agreement, 
purporting to be made in Germany on its behalf, could be taken 
as the agreement of the company. As to the 1939 agreement 
(assuming, contrary to the earlier finding, that it came into effect), 


_ it was clear in principle that in so far as it was executory on the 
_ outbreak of war, it would be abrogated if its performance neces- 


sarily involved intercourse or communication across the line of 
war or benefit to the enemy. It was an essential part of the 
agreement that the reserved questions should be litigated between 
the plaintiff and the company in Germany, which could not be 
done without intercourse ; it also provided for financial transac- 
tions for the benefit of enemy residents, and accordingly involved 
benefit to the enemy and detriment to the resources of the King’s 
Subjects. It was impossible to sever in the agreement the 
offending from the innocent provisions ; there was no separate 
consideration. In addition to the common-law principles 


THE SOLICITORS’ 


JOURNAL (Vol. 99] 61 


hitherto considered, the company was clearly subject to the 
prohibitions imposed by s. 1 of the Trading with the Enemy 
Act, 1939. The agreements of 1939 and 1940 being out of the 
way, and it being admitted that in view of the disappearance 
of the Beuthen court the plaintiff might litigate in England, 
the conclusion was that the plaintiff was not debarred by the 
matters raised on the preliminary issues from pursuing his 
remedies. Judgment for the plaintiff. 


APPEARANCES: Leonard Caplan, Q.C.,. and M. Littman 
(Crawley & de Reya); B. J]. M. McKenna, Q.C., and J. Fawcett 
(Slaughter & May). 


(Reported by F. R. Dymonp, Esq., Barrister-at-Law) (2 W.L.R. 82 


HABEAS CORPUS: EXTRADITION: POLITICAL 
OFFENCE: JURISDICTION 


R. v. Governor of Brixton Prison; ex parte Kolczynski 
and Others 


Lord Goddard, C.J., Cassels and Devlin, J J. 
13th December, 1954 


Application for habeas corpus. 


In September, 1954, seven Polish nationals, who were serving 
as members of the crew of a small trawler fishing in the North 
Sea as part of a Polish fishing fleet, decided to seek political 
asylum in England. In order to accomplish their purpose they 
overpowered the captain of the vessel and the other members 
of the crew, only one of whom offered any resistance, and there- 
upon, they brought the ship into an English port where they 
were placed under arrest. The Polish Government, pursuant to 
the terms of a Treaty of Extradition made in 1932, between 
Great Britain and Poland, and the Poland (Extradition) Order 
in Council, No. 209 of 1934, which directed that the Extradition 
Act, 1870, should apply in the case of the Republic of Poland, 
sought the extradition of the prisoners and alleged against each 
of them the commission of various offences, including offences 
listed as extradition crimes in the First Schedule to the Act. 
The magistrate before whom the prisoners appeared accepted 
as being true, evidence showing that while at sea a political 
officer overheard and recorded the prisoners’ conversations 
with a view to preparing a case against them on account of their 
political opinions. The magistrate came to the conclusion that 
the only object the prisoners had in mind in seizing the trawler 
was to leave their native country in which they suffered an 
intolerable sense of frustration and repression, and that they 
achieved their object with the minimum amount of injury to 
persons and property. He left the question of law, whether in 
those circumstances the prisoners were entitled to the protection 
afforded by s. 3 (1) of the Act, to the High Court through the 
prisoners’ application for a writ of habeas corpus. Section 3 (1) 
provides: ‘‘ A fugitive criminal shall not be surrendered if the 
offence in respect of which his surrender is demanded is one of a 
political character, or if he prove to the satisfaction of the police 
magistrate or the court before whom he is brought on habeas 
corpus, or to the Secretary of State, that the requisition for his 
surrender has in fact been made with a view to try or punish him 
for an offence of a political character.”’ § 


CaSsSELS, J., said that the Polish Constitution of 1952 provided : 
“Treason .. . consists of spying, weakening of the armed forces, 
going over to the enemy, being the gravest crime, will be punished 
with all the severity of the law.’’ During their imprisonment, 
all the seven applicants had received letters from relatives which 
were thought not to express genuine sentiments, but to have been 
dictated by the security forces; in these letters the applicants 
were called ‘‘ traitors ’’ and were accused of ‘‘ escaping to the 
enemy.”’ Everything in the case pointed to the probability that, 
while the applicants might only be tried for the offences charged, 
they would be punished as for the political offence of treason: 
where it was treason to leave a totalitarian country, persons 
leaving committed a political offence. The applicants had 
brought themselves within s. 3 (1), and the writ should issue. 


Lorp Gopparp, C.J., said that there were two questions 
under s. 3 (1): (1) whether the offence charged was of a political 
character; (2) whether the applicants had proved that the 
requisition had been made with a view to punishing them for 
such an offence. The evidence in support of the requisition 
showed only a revolt on board ship on the high seas; but the 
evidence of the applicants showed that they were in fear of the 
political officer and revolted to prevent themselves from being 
prosecuted for a political offence, and, therefore, the offence was 
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of a political character. In In re Castioni {1891} 1 Q.B. 149, 
Hawkins, J., said that the magistrate could not decide whether 
the offence was of a political character, but that view was criticised 
in the case of In re Siletti [1902] 74 L.J.K.B. 935, and rightly. 
The second limb of s. 3 (1) clearly contemplated a decision by the 
magistrate on the subject ; the magistrate must give a decision 
on the subject, and his decision was open to review on habeas 
corpus. Accordingly, it was the duty of the magistrate to deter- 
mine on the whole of the evidence whether the offence was 


SURVEY OF 


STATUTORY INSTRUMENTS 


Coal Industry Nationalisation (Interim Income) 
Interest) Order, 1955. (S.I. 1955 No. 34.) 

Great Ouse River Board (Alteration of Boundaries of the 
Euximoor Internal Drainage District) Order, 1954. (S.I. 1954 
No. 1761.) 6d. 

Great Ouse River Board (March East Internal Drainage District) 
Order, 1954. (S.I. 1954 No. 1760.) 6d. 

Import Duties (Exemptions) (No. 1) Order, 1955. 
No. 33.) 5d. 

London-Edinburgh-Thurso Trunk Road 
Order, 1954. (S.I. 1954 No. 1758.) 

National Insurance Act, 1954 (Commencement) Order, 1955. 
(S.I. 1955 No. 45 (C.1).) 

Parliamentary Constituencies (Bedford and Mid Bedfordshire) 
Order, 1955. (S.I. 1955 No. 2.) 

Parliamentary Constituencies (Bethnal Green, Hackney and 
Stoke Newington) Order, 1955. (S.I. 1955 No. 20.) 5d. 

Parliamentary Constituencies (Billericay, South East Essex, 
Romford and Southend) Order, 1955. (S.I. 1955 No. 8.) 5d. 

Parliamentary Constituencies (Blackburn, Chorley and Darwen) 
Order, 1955. (S.I. 1955 No. 14.) 5d. 

Parliamentary Constituencies (Bosworth and Loughborough) 
Order, 1955. (S.I. 1955 No. 18.) 

Parliamentary Constituencies (Chelmsford, 
Woodford) Order, 1955. (S.I. 1955 No. 9.) 

Parliamentary Constituencies (Crewe, Knutsford, Nantwich and 
Northwich) Order, 1955. (S.I. 1955 No. 4.) 5d. 

Parliamentary Constituencies (Derby and South East Derby- 
shire) Order, 1955. (S.I. 1955 No. 5.) 5d. 

Parliamentary Constituencies (Fulham and Hammersmith) 
Order, 1955. (S.I. 1955 No. 21.) 5d. 

Parliamentary Constituencies (Gateshead and Jarrow) Order, 


(Rates of 


(S.I. 1955 


(Barton By-pass) 


Chigwell and 


1955. (S.I. 1955 No. 7.) 

Parliamentary Constituencies (Gloucestershire) Order, 1955. 
(S.I. 1955 No. 10.) 5d. 

Parliamentary Constituencies (Hampshire) Order, 1955. (S.I. 


1955 No. 11.) 5d. 

Parliamentary Constituencies (Harborough and Leicester South 
East) Order, 1955. (S.I. 1955 No. 19.) 

Parliamentary Constituencies (Hertfordshire) Order, 1955. 
1955 No. 12.) 5d. 

Parliamentary Constituencies (Liverpool and South-West 
Lancashire) Order, 1955. (S.I. 1955 No. 15.) 5d. 

Parliamentary Constituencies (Manchester, Oldham and Ashton 
under Lyne) Order, 1955. (S.I. 1955 No. 16.) 5d. 


(S.1. 


Parliamentary Constituencies (North Kent) Order, 1955. (S.I. 
1955 No. 13.) 
Parliamentary Constituencies (Plymouth) Order, 1955. (S.I. 


1955 No. 6.) 
Parliamentary Constituencies (Reading, Newbury and Woking- 
ham) Order, 1955. (S.I. 1955 No. 3.) 


SOCIETIES 


LOCAL GOVERNMENT LEGAL SOCIETY 

The seventh annual luncheon and meeting of the LocaL 
GOVERNMENT LEGAL Society was held at Church House, 
Westminster, on Saturday, 11th December, 1954. 

In the morning, Sir Thomas Sheepshanks, K.C.B., K.B.E., 
~ Permanent Secretary of the Ministry of Housing and Local 
Government, spoke about the relations between his Ministry and 
local authorities. He said that the concept of detailed central 


control was alien to the normal functioning of local government, 
yet many young officers both of his Ministry and of local 
authorities who had first entered public service since the beginning 
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political, and also whether it was extraditable. His decision 
was open to review on habeas corpus, but while the cour 
would not review his findings of fact, they would and must 
consider the result of those findings. 

DEVLIN, J., agreed. Application granted. 

APPEARANCES: Siy H. Shawcross, Q.C., and W. Glanvilk 
Brown (Chancellor & Partners); Sir R. Manningham-Buller 
0.C., A.-G., and Maxwell Turner (Director of Public Prosecutions) 

{Reported by F. R. Dymonp, Esq., Barrister-at-Law] (2 W.L.R. 116 


THE WEEK 


Parliamentary Constituencies (Warrington and Newton) Order, 


1955. (S.I. 1955 No. 17.) 
Parliamentary Constituencies (Scotland) (Bute and North 
Ayrshire and Central Ayrshire) Order, 1955. (S.I. 1955 


No. 29.) 

Parliamentary Constituencies (Scotland) (East Aberdeenshire, 
West Aberdeenshire, Aberdeen North and Aberdeen South) 
Order, 1955. (S.I. 1955 No. 27.) 

Parliamentary Constituencies (Scotland) (Edinburgh Central 
and Edinburgh Pentlands) Order, 1955. (S.I. 1955 No. 24, 

Parliamentary Constituencies (Scotland) (Edinburgh North and 
Edinburgh West) Order, 1955. (S.I. 1955 No. 28.) 

Parliamentary Constituencies (Scotland) (Glasgow Bridgton, 


Glasgow Provan and Glasgow Shettleston) Order, 1955. 
(S.I. 1955 No. 23.) 5d. 
Parliamentary Constituencies (Scotland) (Glasgow Pollok, 


Glasgow Craigton, Glasgow Govan and Glasgow Gorbals) 

Order, 1955. (S.I. 1955 No. 26.) 5d. 
Parliamentary Constituencies (Scotland) (Glasgow 

Glasgow Hillhead and Glasgow Woodside) Order, 1955. 

1955 No. 25.) 5d. 

Parliamentary Constituencies (Scotland) (Glasgow Springburn, 
Glasgow Central and Glasgow Kelvingrove) Order, 1955. 
(S.I. 1955 No. 31.) 

Parliamentary Constituencies (Scotland) (Midlothian, Roxburgh, 
Selkirk and Peebles, and Edinburgh East) Order, 1955. (S.1. 
1955 No. 30.) 

Parliamentary Constituencies (Scotland) (West Stirlingshire and 
Stirling and Falkirk Burghs) Order, 1955. (S.I. 1955 No. 22.) 

Retail Bread and Flour Confectionery Trade Wages Council 
(England and Wales) Wages Regulation Order, 1954. (S.1 
1954 No. 1750.) 11d. 

Retention of Cables and Mains under Highways (Pembrokeshire) 
(No. 1) Order, 1955. (S.I. 1955 No. 36.) 

Stopping up of Highways (Derbyshire) (No. 9) Order, 1954. 
(S.I. 1954 No. 1757.) 

Stopping up of Highways (Lancashire) (No. 1) Order, 1955. 
(S.I. 1955 No. 35.) 

Stopping up of Highways (Warwickshire) (No. 4) Order, 1954. 
(S.I. 1954 No. 1756.) 

Town and Country Planning (Forms of Notice of Payment) 
(Scotland) Regulations, 1955. (S.I. 1955 No. 42 (S.1).) 5d. 

Town and Country Planning (Mortgages, Rentcharges, etc.) 
Regulations, 1955. (S.I. 1955 No. 38.) 8d. 

As to these regulations, see p. 34, ante. 

Wages Regulation (Licensed Non-residential Establishment) 
(Amendment) Order, 1955. (S.1.1955 No.1.) 6d. 

[Any of the above may be obtained from the Government Sales 
Department, The Solicitors’ Law Stationery Soicety, Ltd. 
102-3 Fetter Lane, E.C.4. The price in each case, unless 
otherwise stated, is 4d., post free.] 


Scotstoun, 
(S.1. 


of the last war knew of no other state of affairs. This had § 
come about largely because of war-time conditions and shortages , 
of all sorts in the post-war period. As the need for the various 
controls—both economic and material—decreased, so there 
should be a return to the system as it had been before the wal. 
He then referred to the happy relations which existed betwee? 
his Ministry and the associations of local authorities over matters 
of policy and legislation. His mind went back, he said, to the 
old Local Government Board, who had had a reputation for 
being autocratic and unapproachable at a time when local 
authorities were not as competent as they were to-day. Turning 
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January 22, 1955 


to the appellate function of his Ministry, he thought it was not 
always realised that its tribunals had to be administrative rather 
than judicial and that the Minister’s decisions had to accord 
with the Government’s policy. How could houses be built, 
for instance, if land was not made available in the right places ? 
It was sometimes forgotten that the hearing by an inspector 
was only part of the process of making a decision. It was 
important—and indeed recommended by the Donoughmore 
Committee—that reasons for decisions should be given. 
Sir Thomas said that planning appeals to his Ministry ran into 
thousands each year and he thought that many could be avoided 
if the local planning authority could find time to discuss their 
proposals with applicants for permission to develop. He thought 
that the most difficult decisions the Minister had to make were 
those involving questions of taste. 

In matters of day-to-day administration he thought that 
Parliament seemed less ready than previously to allow local 
authorities to do things entirely their own way; there was a 
tendency to charge his Ministry with the duty of securing fairly 
close conformity with requirements laid down in an Act, often 
by requiring local authorities to submit schemes for the Minister’s 
approval. However, the system of unit grants, e.g., for houses, 
gave local authorities more freedom of action than the 
percentage-grant system. 

He said that local authorities often looked to his Ministry for 
guidance and advice, which it was always happy to give. The 
sanctioning of loans for capital expenditure was an important 
part of the Ministry’s function. Amongst other things, it 
enabled the merits of a large and possibly controversial proposal 
to be tested at an inquiry. 

He also regarded it as desirable in some circumstances that 
Ministerial consent should be necessary for the sale, leasing and 
appropriation of land: e.g., where it had been purchased com- 
pulsorily for one purpose, it should not be too easy for a local 


POINTS IN 


Restriction—ALTERNATIVE ACCOMMODATION—TENANT 
Usinc Part oF House as CAFE 


Rent 


Q. A owns a freehold dwelling-house, which is let to B on a 
monthly tenancy controlled under the Rent Restrictions Acts. 
6B uses part of the dwelling-house as a transport café. A is 
anxious to convert the house into two flats. Can A obtain 
possession of part of the house by offering to let one of such 
flats to B as alternative accommodation, provided it contains 
the same residential accommodation as B is now enjoying as 
opposed to the portion of the house he uses for the purposes of 
a transport café? A then plans to let the other flat to some 
third party. 

A. It was held in Middlesex County Council v. Hall {1929 
2 K.B. 110 that the suitability of the proposed alternative 
accommodation for any business carried on by the tenant in the 
premises claimed is not a relevant consideration (and an order 
was made against a tenant who ran a café in the cottage claimed, 
which would have been impracticable in the premises tendered). 
It should, however, be borne in mind that in that case the 
question whether it was reasonable to make the order was not 
gone into; and while Briddon v. George [1946) 1 All E.R. 609 
contains support for the proposition that the absence of such 
facilities is not to be taken into account when considering such 
reasonableness (the actual facility was a garage), Williamson 
v. Pallant [1924 2 K.B. 173 warrants the view that, if the change 
will deprive the tenant of the goodwill of a business—indeed, 
if it would cause him substantial financial hardship—this is a 
factor which has to be weighed. Another factor which might 


Questions, which can only be accepted from practising 
solicitors who are subscribers either directly or through a 
newsagent, should be addressed to the “ Points in Practice ”’ 
Department, The Solicitors’ Journal, 102-103 Fetter Lane, 
London, E.C.4. 

They should be brief, typewritten in duplicate, and 
accompanied by the name and address of the sender on a 
separate sheet, together with a stamped addressed 
envelope. Responsibility cannot be accepted for the 
return of documents submitted, and no undertaking can be 

| given to reply by any particular date or at all. 
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authority to appropriate it for another and quite different 
purpose. But in other cases it seemed that Ministerial consent 
to some transactions of local authorities, which might have been 
justified fifty years ago, was no longer necessary. 

At the luncheon Mr. W. H. Bentley, the chairman of the 
Salaried Solicitors Committee of The Law Society, proposed the 
toast of the Local Government Legal Society, to which Mr. E. R. 
West, the chairman of the Society, responded. Mr. R. O. F. 
Hickman proposed the toast of the guests, and Mr. G. H. Banwell, 
the secretary of the Association of Municipal Corporations, 
replied. 

In the afternoon the annual meeting took place. Mr. J. K. 
Boynton, M.C., deputy clerk of Berkshire County Council, was 
elected chairman for the ensuing year and Mr. R. O. F. Hickman, 
deputy town clerk of Nottingham, was elected vice-chairman. 
Mr. J. D. Schooling, T.D., of the Shirehall, Worcester, was 
re-elected honorary secretary and Mr. D. B. Cooper, of Hornsey 
Town Hall, Crouch End, N.8, was elected honorary treasurer. 





The Soricitors ARTICLED CLERKS SOCIETY announce the 
following programme for February: 3rd, Reel Club: Law 
Society, 6 p.m. Refreshments. Members ls., guests Is. 6d. 
9th, Rugger Match: v. Birmingham Law Students’ Society 
at Old Alleynian Club Ground. K.O. 2.30 p.m. Train 2.4 p.m. 
from Victoria to West Dulwich. Turn right out of station, 
proceed along Dulwich Common for }-mile. Ground on right. 
Refreshments after match. Joint Debate: With Birmingham 
law students. Law Society, 6 p.m. for 7 p.m. 17th: A party 
is going to ‘‘ Cinderella on Ice.’’ Tickets 6s. Applications to 
Anne Churchill (ACO 0183). 22nd, Talk: “ Practical Advocacy 
for Solicitors,’’ by Sir Sydney Littlewood. Law Society, 6 p.m. 
for 7 p.m. 


PRACTICE 


tell against the landlord if reasonableness were gone into would 
be his intention to let the other flat to some third party (Cresswell 
v. Hodgson [1951] 2 K.B. 92 (C.A.); in that case the landlord 
intended to sell the house claimed, and while the higher rent 
to be payable by the tenant was just within his means, the 
considerable financial gain which the landlord would achieve 
was held to justify refusal of an order). In the case submitted, 
while the tenant’s rent would be less (by reason of apportionment), 
the new flat would in our opinion be “ produced by conversion ”’ 
and de-controlled by the Housing Repairs and Rents Act, 1954, 
s. 35, and this might militate against A. What weight the court 
might actually attach to the two factors indicated is, however, 
not a matter on which we can usefully express an opinion. 


Company Assessed to Income Tax on Remuneration of Previous 
Directors 


Q. Our clients, A and B, became the sole directors and share- 
holders in April, 1952, of a private limited company, C, Ltd., 
having purchased shares from the previous sole directérs and 
shareholders, Y and Z. It appears that, prior to A and B’s 
purchase of the shares and appointment as directors, no P.A.Y.E. 
was operated by C, Ltd. (that is to say, by Y and Z) in respect 
of remuneration to Y and Z. Apparently Y and 7 drew 
their remuneration in full and did not make any P.A.Y.E. 
deductions. The collector of taxes has now written to C, Ltd., 
requesting payment of the outstanding P.A.Y.E. tax in respect 
of the remuneration paid to Y and Z. Although, of course, we 
do appreciate that the deduction of the tax is the company’s 
liability, in the circumstances of this case it does appear to us 
to be inequitable that A and B should be called upon to pay this 
tax (as in effect they will do by reason of their ownership of the 
shares in C, Ltd.), as apparently the Revenue are not prepared 
to raise assessments on Y and Z for these arrears of P.A.Y.E. tax. 
A further point is that apparently, in October, 1951, the company’s 
accountants had a call from an official of the Inland Revenue 
P.A.Y.E. Audit Department, at which the official pointed out 
that they had ascertained that the payments made to Y and Z 
had not been subjected to P.A.Y.E. tax deductions, and the 
official further stated that he would report the matter to the 
local inspector of taxes. Apparently this was not done, and an 
interval of three years was allowed to elapse. We were rather 
under the impression that, as a company can only act through 
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its directors, where the directors themselves fail to deduct 
P.A.Y.E. tax in respect of their own remuneration, the negligence 
or omission can hardly be attributed to the company so as to 
prejudice subsequent shareholders who had no knowledge of 
these omissions or interest in the company at the material time. 


A. It is quite clear that the Inland Revenue can properly call 
upon the company as employer to pay the amount of tax which 
should have been deducted. On the other hand, it is equally 
clear from the regulations (the Income Tax (Employment) 
Regulations, 1950 (S.I. 1950 No. 453)), that the Inland Revenue 
can, if thought fit, recover the tax from Y and Z. In the circum- 
stances of this particular case, representations should be made 
that the tax ought, if possible, to be recovered by assessment 
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on Y and Z upon the grounds : 
responsible for non-deduction and it is they who have had the 


(i) that Y and Z are the persons" 


use of the money representing the tax which should have been 


deducted ; (ii) that, in choosing between the company on the 
one hand and Y and Z on the other, it should be recognised that 
the company is in effect two innocent parties; (iii) that the 
failure of the Inland Revenue to follow up a position ascertained 
in 1951 would cause hardship to A and B if tax is claimed from 
the company but no hardship if it is claimed from Y and Z. 
It seems unfortunate that, before purchasing the shares of the 
company, the accountants were not given the opportunity of 
informing A and B about the P.A.Y.E. position. We presume 
A and B did not know. 


NOTES AND NEWS 


Honours and Appointments 


The Queen has been pleased to approve the appointment of 
Mr. ALEXANDER WILLIAM BELLAmy to be a Puisne Judge in the 
Supreme Court in Nigeria. He is at present a District Judge 
and First Magistrate in Singapore. 

Col. GEOFFREY SIMPSON FIELD, O.B.E., solicitor, has been 
elected chairman of the Reading Borough Justices. 


Mr. GEorGE ARTHUR HALL, assistant solicitor to Stockton-on- 
Tees Council, was on 14th January appointed deputy clerk 
and solicitor to Shipley Urban Council in succession to Mr. JOHN 
OweEN Hunt, who was recently appointed clerk and solicitor to 
Matlock Urban Council. 

Mr. RonaLtp HENRY HARGREAVES, assistant solicitor to 
Beeston and Stapleford (Notts) Urban Council, has resigned to 
take up an appointment with the City of Bradford. 


Miscellaneous 
NATIONAL PARKS AND ACCESS TO THE 
COUNTRYSIDE ACT, 1949 
SURVEY OF PUBLIC RIGHTS OF WAY 


The following notices of the preparation of maps and statements 
under the above Act, or of modifications to maps and statements 
already prepared, have appeared since the tables given in vols. 97 
and 98 :— 


Drart Maps AND STATEMENTS 


Last date for 
receipt of 
representations 
or obje ctions 


Date of notice 


| 
Surveying Districts covered | 
| | 
| 


Authority 


WwW adebridge Rural District. 


Cornwall 
County Council 


| 
| 
| 
| 


| 6th January, | 31st May, 1955 
C 


| 
Derbyshire | Chesterfield Borough ; Bolsover, | 10th December, | 18th April, 1955 
1954 


County Council | Clay Cross, Dronfield and | 
| Staveley Urban Districts; and | 
Blackwell, Chesterfield and 
Clowne Rural Districts 
Dorset County | Weymouth and _ Dorchester | 21st _—_es | 2nd May, 1955 
Council | Boroughs; Portland Urban | 
District ; and Dorchester 
Rural District | 
| Eye Borough and Gipping and | = om — - lcaataas 
Hartismere Rural Districts: | 
modifications to draft map | 
and statement of 26th January, | 
1954; Bungay Urban District 
and Wainford Rural District: | 
modifications to draft map and 
statement of 29th April, 1953 } 


28th December, 
1954 


East Suffolk 
County Council 


Area of the Council: modifica- 
tions to draft map and state- 
ment of 16th December, 1952 


Lincoln County 
Council, Parts 
of Holland 


30th January, 
1955 


11th December, 
1954 


Richmond Borough ; | 30th April, 1955 
Bedale, Leyburn, Masham, | 
Reeth, Richmond and Start- 
forth Rural Districts 


North Riding Aysgarth, | 


County Council 


Castle, 30th April, 1955 
and 
Boroughs ; Dawley, Ellesmere, 
Market Drayton, Newport, 


| 

| 

| 

Oswestry, | 

Oakengates, Wellington, Wem 


Bishop's 
Wenlock 


Salop County 
i Shrewsbury 


24th December, 
Council 1954 


and Whitchurch Urban Dis- 
tricts; and Atcham (except 
Parishes of All Stretton and 
Cardington), Clun, Drayton, 
Ellesmere, Oswestry, Shifnal, 
Wellington and Wem Rural 
Districts 











PROVISIONAL MAPS AND STATEMENTS 


Last date for 
applications 
to Quarter 
Sessions 


Surveying Districts covered 


Date of notice 
Authority | 


10th January, 
1955 


County Council of 
the Administra- 
tive County of 
Northampton 


Daventry Rural District 7th February, 
1955 


Northampton Rural District 5th January, 7th February, 
1955 1955 


Lymington Borough and New 7th February, 
1955 


Southampton 
Forest Rural District 


7th January, | 
County Council ‘ 


1955 


In addition, Southampton County Council announce that they 
have prepared definitive maps and statements covering Alton 
Urban and Rural Districts in respect of which applications to 
the High Court under Pt. III of Sched. I to the 1949 Act must be 
made by 17th February, 1955. 


N. CONGRESS ON CRIME PREVENTION 

The United Nations have announced the convening of the 
First United Nations Congress on the Prevention of Crime and 
the Treatment of Offenders. It will be held in the Palais des 
Nations, Geneva, from 22nd August to 3rd September, 1955. 

Her Majesty’s Government will be officially represented at the 
Congress, the agenda of which will include the following items: 
(1) standard minimum rules for the treatment of prisoners; 
(2) selection and training of personnel; (3) open institutions ; 
(4) prison labour; (5) juvenile delinquency. 


OBITUARY 
Mr. S. MASTERS 
Mr. Sedgwick Masters, solicitor, of Totnes, died recently. 
He was admitted in 1905. 
Mr. F. J. NORTHCOTT 
Mr. F. J. Northcott, managing clerk to Messrs. W. H. Stone 
and Co., solicitors, of Exeter, died on 15th January, aged 58. 
Mr. F. RICHARDS 


Mr. Frank Richards, 
12th January, aged 87. 


retired magistrates’ clerk, died on 


Mr. J. J. SUTHERLAND 


Mr. John James Sutherland, solicitor, of Newcastle-upon-Tyne 
and Gateshead, died on 14th January, aged 79. He was admitted 
in 1899. 
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